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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
• every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
• the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
• every Marshalled List of amendments from Stages 2 and 3; 
• every Groupings list from Stages 2 and 3; 
• the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

• the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
• the Official Report of Stage 2 committee consideration; 
• the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected.  Extracts from the Official Report are re-
printed as corrected for the archive version of the Official Report. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 
• Introduction, followed by publication of the Bill and its accompanying documents; 
• Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

• Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

• Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 



  

After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Clerking and 
Reporting Directorate.  Comments on this volume or on the series as a whole may 
be sent to the Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
The Finance Committee reported to the Education Committee on the Bill at Stage 1.  
Its report is included in Annexe A of the Stage 1 Report.  However, the oral evidence 
taken by this committee was not included in that report and it is therefore included in 
this volume after the Stage 1 Report.   
 
Forthcoming titles 

The next titles in this series will be: 
 
• SPPB 74: Breastfeeding etc. (Scotland) Bill 2003 
• SPPB 75: Emergency Workers (Scotland) Bill 2004 
• SPPB 76: Water Services etc. (Scotland) Bill 2004 
• SPPB 77: Budget (Scotland) (No.2) Bill 2005 
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School Education (Ministerial Powers and Independent Schools) (Scotland) Bill 1 
Part 1—Power of Scottish Ministers to require action by schools and education authorities 
 

SP Bill 22 Session 2 (2004) 
 

ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 22-EN.  A Policy Memorandum is printed separately as SP Bill 22-PM. 
 
 
 
 
 

School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill 

[AS INTRODUCED] 
 
 
 
 
An Act of the Scottish Parliament to confer power on the Scottish Ministers, following inspection 
of a public or grant-aided school or of an education authority, to direct the school managers or the 
authority to take specified action; to provide that all non-public schools which provide full-time 
education for pupils of school age are independent schools; to abolish provisional registration of 
independent schools; to make amended provision for the registration and regulation of 5 

independent schools; to provide for appeals to the sheriff principal against certain decisions by 
the Scottish Ministers in relation to such schools; and for connected purposes. 
 

PART 1 

POWER OF SCOTTISH MINISTERS TO REQUIRE ACTION BY SCHOOLS AND EDUCATION AUTHORITIES 

1 Power of Scottish Ministers to require action by managers of certain schools  10 

After section 66A of the Education (Scotland) Act 1980 (c.44) (in this Act referred to as 
the “1980 Act”), insert— 

“66B Duty of Her Majesty’s Inspectors to make reference to Scottish Ministers 

(1) This section applies where, after an inspection under subsection (1) or (1AA) 
of section 66 of this Act of— 15 

(a) a public school; or 

(b) a grant-aided school, 

 Her Majesty’s Inspectors identify that a relevant person requires to take action 
to secure improvement in a matter relating to the school or the school 
education provided in it. 20 

(2) If it appears to Her Majesty’s Inspectors that— 

(a) having been given sufficient opportunity to secure improvement in a 
matter identified under subsection (1) above, the relevant person is 
failing or has failed to take satisfactory action to do so; and 

(b) an enforcement direction is justified, 25 

 they shall make a reference to the Scottish Ministers. 

(3) A reference under subsection (2) above shall— 

3



2 School Education (Ministerial Powers and Independent Schools) (Scotland) Bill 
Part 1—Power of Scottish Ministers to require action by schools and education authorities 

 
(a) be in writing; and 

(b) include recommendations as to the action which, in the opinion of Her 
Majesty’s Inspectors, the relevant person requires to take to remedy or 
prevent the recurrence of the failure mentioned in subsection (2)(a) 
above. 5 

(4) Where Her Majesty’s Inspectors make a reference under subsection (2) above, 
they shall inform the relevant person of the making of that reference. 

(5) In this section and in sections 66C and 66D of this Act, “relevant person” 
means— 

(a) in relation to a public school, the education authority; and 10 

(b) in relation to a grant-aided school, the managers of the school. 

 

66C Preliminary notice 

(1) Where, on a reference under section 66B(2) of this Act, it appears to the 
Scottish Ministers that— 

(a) the relevant person is failing or has failed to take satisfactory action to 15 

secure improvement in the matter mentioned in section 66B(2)(a) of this 
Act; and 

(b) an enforcement direction is justified, 

 they may serve a preliminary notice on the relevant person. 

(2) A preliminary notice is a notice which— 20 

(a) informs the relevant person of the apparent failure mentioned in 
subsection (1)(a) above; and 

(b) requires the relevant person to submit to the Scottish Ministers, within 
such time as is specified in the notice, a written response which— 

(i) states that the person has not so failed and gives reasons 25 

supporting that statement; or 

(ii) states that the person has so failed but gives reasons why an 
enforcement direction should not be given to that person. 

 

66D Enforcement direction 

(1) Where, following service under section 66C(1) of this Act of a preliminary 30 

notice and the expiry of the time specified in it, it still appears to the Scottish 
Ministers that— 

(a) the relevant person is failing or has failed to take satisfactory action to 
secure improvement in the matter mentioned in section 66B(2)(a) of this 
Act; and 35 

(b) action under this section is justified, 

 they may give the relevant person an enforcement direction. 

4
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Part 1—Power of Scottish Ministers to require action by schools and education authorities 
 

(2) An enforcement direction is a direction in writing by the Scottish Ministers 
requiring the relevant person to whom it is given to take, within such time as is 
specified in the direction, such action as is so specified, being action calculated 
to remedy or prevent the recurrence of the failure mentioned in subsection 
(1)(a) above. 5 

(3) Where two or more courses of action are specified in an enforcement direction, 
the Scottish Ministers may specify for each a different time within which it is 
to be taken. 

(4) An enforcement direction may place such conditions as the Scottish Ministers 
may specify in it upon the carrying out of such functions of the relevant person 10 

in relation to the school and the school education provided in it as are so 
specified. 

(5) The Scottish Ministers may vary an enforcement direction by giving a further 
such direction. 

(6) A further such direction need not proceed upon a further preliminary notice 15 

under section 66C(1) of this Act. 

(7) An enforcement direction may be revoked by the Scottish Ministers. 

(8) Before giving, varying or revoking an enforcement direction, the Scottish 
Ministers shall consult Her Majesty’s Inspectors. 

(9) A relevant person to whom an enforcement direction is given shall comply 20 

with it. 

(10) The Scottish Ministers may, instead of or as well as giving an enforcement 
direction, make such recommendations to the relevant person as they think 
appropriate. 

(11) If the Scottish Ministers exercise their power to give, vary or revoke an 25 

enforcement direction they shall— 

(a) prepare a report on their exercise of that power; and 

(b) lay that report before the Scottish Parliament.”. 

 
2 Power of Scottish Ministers to require action by education authorities 

After section 10 of the Standards in Scotland’s Schools etc. Act 2000 (asp 6) (in this Act 30 

referred to as the “2000 Act”), insert— 

“10A Duty of Her Majesty’s Inspectors to make reference to Scottish Ministers 

(1) This section applies where, after an inspection under section 9 of this Act, Her 
Majesty’s Inspectors identify that an education authority require to take action 
to secure improvement in the way the authority exercise a function in relation 35 

to the provision of school education. 

(2) If it appears to Her Majesty’s Inspectors that— 

(a) having been given sufficient opportunity to secure improvement in the 
way they exercise a function identified under subsection (1) above, the 
education authority are failing or have failed to take satisfactory action to 40 

do so; and 

(b) an enforcement direction is justified, 

5



4 School Education (Ministerial Powers and Independent Schools) (Scotland) Bill 
Part 1—Power of Scottish Ministers to require action by schools and education authorities 

 
 they shall make a reference to the Scottish Ministers. 

(3) A reference under subsection (2) above shall— 

(a) be in writing; and 

(b) include recommendations as to the action which, in the opinion of Her 
Majesty’s Inspectors, the education authority require to take to remedy 5 

or prevent the recurrence of the failure mentioned in subsection (2)(a) 
above. 

(4) Where Her Majesty’s Inspectors make a reference under subsection (2) above, 
they shall inform the education authority of the making of that reference.  

 
10B Preliminary notice 10 

(1) Where, on a reference under section 10A(2) of this Act, it appears to the 
Scottish Ministers that— 

(a) the education authority are failing or have failed to take satisfactory 
action to secure improvement in the way they exercise the function 
mentioned in section 10A(2)(a) of this Act; and 15 

(b) an enforcement direction is justified, 

 they may serve a preliminary notice on the authority. 

(2) A preliminary notice is a notice which— 

(a) informs the education authority of the apparent failure mentioned in 
subsection (1)(a) above; and 20 

(b) requires the authority to submit to the Scottish Ministers, within such 
time as is specified in the notice, a written response which— 

(i) states that the authority have not so failed and gives reasons 
supporting that statement; or 

(ii) states that the authority have so failed but gives reasons why an 25 

enforcement direction should not be given to them. 

 
10C Enforcement direction 

(1) Where, following service under section 10B(1) of this Act of a preliminary 
notice and the expiry of the time specified in it, it still appears to the Scottish 
Ministers that— 30 

(a) the education authority are failing or have failed to take satisfactory 
action to secure improvement in the way they exercise the function 
mentioned in section 10A(2)(a) of this Act; and 

(b) action under this section is justified, 

 they may give the authority an enforcement direction. 35 

(2) An enforcement direction is a direction in writing by the Scottish Ministers 
requiring the education authority to which it is given to take, within such time 
as is specified in the direction, such action as is so specified, being action 
calculated to remedy or prevent the recurrence of the failure mentioned in 
subsection (1)(a) above.  40 

6
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(3) Where two or more courses of action are specified in an enforcement direction, 
the Scottish Ministers may specify for each a different time within which it is 
to be taken. 

(4) An enforcement direction may place such conditions as the Scottish Ministers 
may specify in it upon the exercise of such functions of the education authority 5 

in relation to the provision of school education as are so specified. 

(5) The Scottish Ministers may vary an enforcement direction by giving a further 
such direction. 

(6) A further such direction need not proceed upon a further preliminary notice 
under section 10B(1) of this Act. 10 

(7) An enforcement direction may be revoked by the Scottish Ministers. 

(8) Before giving, varying or revoking an enforcement direction, the Scottish 
Ministers shall consult Her Majesty’s Inspectors. 

(9) An education authority to which an enforcement direction is given shall 
comply with it. 15 

(10) The Scottish Ministers may, instead of or as well as giving an enforcement 
direction, make such recommendations to the education authority as they think 
appropriate. 

(11) If the Scottish Ministers exercise their power to give, vary or revoke an 
enforcement direction they shall— 20 

(a) prepare a report on their exercise of that power; and 

(b) lay that report before the Scottish Parliament.”. 

 

PART 2 

INDEPENDENT SCHOOLS 

3 Meaning of “independent school” 25 

In section 135(1) of the 1980 Act (interpretation), in the definition of “independent 
school”, the words “five or more” are repealed. 

 
4 Registration of independent schools 

(1) For section 98(2) of the 1980 Act (offences in relation to conducting or being a 
proprietor of a school which is not registered or provisionally registered) substitute— 30 

“(2) The Registrar shall record in the register— 

(a) in relation to every application under section 98A(1) of this Act for 
registration of an independent school, such information as the Scottish 
Ministers may direct; 

(b) in relation to any conditions imposed by virtue of this Part of this Act on 35 

the carrying on of a registered school, such information (including 
information relating to any variation and revocation of such conditions) 
as the Scottish Ministers may direct; 

(c) every order of an Independent Schools Tribunal or the Scottish Ministers 
imposing any disqualification under this Part of this Act; and 40 

7
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(d) in relation to every registered school, such information relating to 

particulars prescribed under paragraph (a) of subsection (3) below— 

(i) furnished by virtue of that paragraph; and 

(ii) notified by virtue of paragraph (b) of that subsection, 

 to the Registrar as the Scottish Ministers may direct. 5 

(2A) Where an order removing any disqualification under this Part of this Act is 
made by— 

(a) the Scottish Ministers; or 

(b) the sheriff principal, 

 the Registrar shall remove the order imposing that disqualification from the 10 

register.”. 

(2) For section 98A of the 1980 Act substitute— 

“98A Application for registration of independent school 

(1) Any person proposing to carry on an independent school shall apply to the 
Scottish Ministers for registration of that school. 15 

(2) An application for registration shall— 

(a) be in such form; and 

(b) include such information, 

as the Scottish Ministers may, by regulations, prescribe. 

(3) The Scottish Ministers may, subject to subsection (4) below, grant an 20 

application for registration if they are satisfied that— 

(a) efficient and suitable instruction will be provided at the school, having 
regard to the ages and sex of the pupils who shall be attending the 
school; 

(b) the welfare of such pupils will be adequately safeguarded and promoted; 25 

(c) subject to subsection (5)(a) below— 

(i) the proprietor of the school is a proper person to be the proprietor 
of an independent school; and 

(ii) every proposed teacher in the school is a proper person to be a 
teacher in any school; 30 

(d) subject to subsection (5)(b) below, the proposed school premises are 
suitable for use as a school; and 

(e) subject to subsection (5)(c) below, the accommodation to be provided at 
the school premises is adequate and suitable, having regard to the 
number, ages and sex of the pupils who shall be attending the school. 35 

(4) The Scottish Ministers may, on granting an application for registration, impose 
such conditions on the carrying on of a registered school as they think fit. 

(5) The Scottish Ministers shall not be satisfied that— 

8
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(a) the proprietor of an independent school is a proper person to be the 
proprietor of such a school or, as the case may be, that a proposed 
teacher in such a school is a proper person to be a teacher in any school 
if that proprietor or, as the case may be, proposed teacher— 

(i) is, by virtue of this Part of this Act, disqualified from being such a 5 

proprietor or, as the case may be, such a teacher; 

(ii) is disqualified from working with children; or 

(iii) is a prescribed person; 

(b) proposed school premises are suitable for use as a school if any part of 
such premises is, by virtue of this Part of this Act, disqualified from 10 

being so used; and 

(c) accommodation to be provided at school premises is adequate and 
suitable if any such accommodation is, by virtue of this Part of this Act, 
disqualified from being used as such or from being used as such for 
pupils of— 15 

(i) such number; or 

(ii) such age or sex, 

 for which it is proposed it be used. 

(6) In this Part of this Act— 

 “disqualified from working with children” shall be construed in 20 

accordance with section 17 of the Protection of Children (Scotland) Act 
2003 (asp 5); 

 “prescribed person” means— 

(a) in relation to a proprietor of an independent school, a person 
falling within such class of persons as the Scottish Ministers may, 25 

by regulations, prescribe; and 

(b) in relation to a teacher or proposed teacher in such a school, a 
person falling within such class of persons as may be so 
prescribed; and 

 “proposed teacher” means a person that the proprietor of an independent 30 

school proposes will, on the registration of that school, be a teacher in it. 

 

98B Refusal of application for registration: disqualifications 

(1) This section applies where the Scottish Ministers refuse an application for 
registration on the ground that they are not satisfied that— 

(a) the proposed school premises are suitable for use as a school; 35 

(b) accommodation to be provided at the proposed school premises is 
adequate and suitable, having regard to the number, ages and sex of the 
pupils who shall be attending the school; 

(c) the proprietor of the independent school is a proper person to be the 
proprietor of such a school; or 40 

9
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(d) a proposed teacher in the school is a proper person to be a teacher in any 

school. 

(2) Where the Scottish Ministers refuse an application for registration on the 
ground mentioned in subsection (1)(a) above they may make an order 
disqualifying the proposed school premises or any part of them from being 5 

used as a school. 

(3) Where the Scottish Ministers refuse an application for registration on the 
ground mentioned in subsection (1)(b) above they may make an order 
disqualifying the accommodation from being used as such or from being used 
as such for pupils— 10 

(a) exceeding such number; or 

(b) of such age or sex, 

 as they may specify. 

(4) Where the Scottish Ministers refuse an application for registration on the 
ground mentioned in subsection (1)(c) above they may make an order 15 

disqualifying the proprietor from being the proprietor of an independent 
school. 

(5) Where the Scottish Ministers refuse an application for registration on the 
ground mentioned in subsection (1)(d) above they may make an order 
disqualifying the proposed teacher from being a teacher in any school. 20 

 

98C Registration: notification and appeals 

(1) The Scottish Ministers shall give notice to the persons mentioned in subsection 
(2) below of their decision on an application for registration of an independent 
school. 

(2) The persons referred to in subsection (1) above are— 25 

(a) the proprietor; 

(b) where the application for registration is refused on the ground that the 
Scottish Ministers are not satisfied that a proposed teacher in the school 
is a proper person to be a teacher in any school, that proposed teacher; 
and 30 

(c) the Registrar. 

(3) Where, under section 98A(3) of this Act, the Scottish Ministers grant an 
application for registration of an independent school, they shall direct the 
Registrar to register that school. 

(4) Where an order is made under section 98B(2), (3) or (4) of this Act, the 35 

Scottish Ministers shall, as soon as reasonably practicable after making the 
order, give notice to— 

(a) the proprietor; and 

(b) the Registrar, 

 of the order. 40 

10
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(5) Where an order is made under section 98B(5) of this Act, the Scottish 
Ministers shall, as soon as reasonably practicable after making the order, give 
notice to— 

(a) the proposed teacher to whom the order relates; and 

(b) the Registrar, 5 

 of the order. 

(6) The proprietor of an independent school may, before the expiry of the period of 
28 days beginning with the day on which that proprietor is given notice under 
subsection (1) above, appeal to the sheriff principal— 

(a) where the application for registration of the school is, under subsection 10 

(3) of section 98A of this Act, refused, against that refusal; or 

(b) where such application is, under that subsection, granted and conditions 
are, under subsection (4) of that section, imposed on the carrying on of 
the school, against the imposition of any such condition. 

(7) Where an order is made under section 98B(2), (3) or (4) of this Act, the 15 

proprietor may, before the expiry of the period of 28 days beginning with the 
day on which that proprietor is given notice under subsection (4)(a) above, 
appeal to the sheriff principal against the order. 

(8) Where an order is made under section 98B(5) of this Act, the proposed teacher 
may, before the expiry of the period of 28 days beginning with the day on 20 

which that proposed teacher is given notice under subsection (5)(a) above, 
appeal to the sheriff principal against the order. 

 

98D Removal from register where school no longer being carried on 

(1) Where the Scottish Ministers are satisfied that a registered school is no longer 
being carried on as such, they may make an order directing the Registrar to 25 

remove the school from the register. 

(2) Where an order is made under subsection (1) above, the Scottish Ministers 
shall, as soon as reasonably practicable after so doing, give notice to— 

(a) the proprietor; and 

(b) the Registrar, 30 

 of the order. 

(3) The Registrar may, on the application of the proprietor of a registered school, 
remove that school from the register. 

(4) Where, under subsection (3) above, the Registrar removes a school from the 
register, the Registrar shall give notice to the proprietor of that fact.”. 35 

 
5 Regulation of registered schools  

(1) After section 98D of the 1980 Act (as inserted by section 4(2) of this Act) insert— 

“98E Imposition, variation and revocation of conditions 

(1) The Scottish Ministers may— 

(a) impose any condition on the carrying on of a registered school; or 40 

11
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(b) vary or revoke any such condition imposed by virtue of this Part of this 

Act, 

 as they think fit. 

(2) The Scottish Ministers may, on the application of the proprietor of a registered 
school, vary or revoke any condition imposed by virtue of this Part of this Act 5 

on the carrying on of that school. 

(3) An application such as is mentioned in subsection (2) above shall— 

(a) be in writing; and 

(b) specify the variation or revocation sought together with the reasons for 
seeking it. 10 

(4) Where, under this section, the Scottish Ministers impose, vary, revoke or refuse 
to vary or revoke a condition on the carrying on of a registered school, they 
shall, as soon as reasonably practicable after so doing, give notice to— 

(a) the proprietor; and 

(b) the Registrar, 15 

of that imposition, variation, revocation or, as the case may be, refusal. 

(5) The proprietor of a registered school may, before the expiry of the period of 28 
days beginning with the day on which that proprietor is given notice under 
subsection (4)(a) above, appeal to the sheriff principal against the imposition, 
variation or, as the case may be, refusal to vary or revoke.”. 20 

(2) In section 99 of the 1980 Act (notice of complaint)— 

(a) in subsection (1)— 

(i) for the words “following grounds” substitute “grounds mentioned in 
subsection (1A) below, the Scottish Ministers shall, subject to subsection 
(1B) below, serve on the proprietor of the school a notice of complaint. 25 

(1A) The grounds referred to in subsection (1) above are”; and 

(ii) for the words from the beginning of paragraph (d) to the end substitute— 

“(d) that a condition imposed by virtue of this Part of this Act on the carrying 
on of the school is not being or has not been complied with; 

(e) that any part of the school premises is, by virtue of this Part of this Act, 30 

disqualified from being used as a school; 

(f) that any accommodation provided at the school premises is, by virtue of 
this Part of this Act, disqualified from being used as such or is being 
used as such for pupils of— 

(i) such number; or 35 

(ii) such age or sex, 

 from which use it is so disqualified; 

(g) that the proprietor of the school is— 

(i) by virtue of this Part of this Act, disqualified from being the 
proprietor of an independent school; 40 

(ii) disqualified from working with children; 
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(iii) a prescribed person; or 

(iv) otherwise not a proper person to be the proprietor of an 
independent school; 

(h) that a teacher in the school is— 

(i) by virtue of this Part of this Act, disqualified from being a teacher 5 

in any school; 

(ii) disqualified from working with children;  

(iii) a prescribed person; or 

(iv) otherwise not a proper person to be a teacher in any school; or 

(j) that the proprietor of the school has not, in relation to particulars 10 

prescribed under paragraph (a) of section 98(3) of this Act— 

(i) furnished information required by virtue of that paragraph; or 

(ii) notified, by virtue of paragraph (b) of that subsection, a change in 
such particulars, 

 to the Registrar. 15 

(1B) The Scottish Ministers need not serve a notice of complaint under subsection 
(1) above where they are satisfied that they urgently require to make an order 
under section 100(2) of this Act. 

(1C) A notice of complaint is a notice— 

(a) stating the ground of the complaint together with the full particulars of 20 

the matter complained of; and 

(b) specifying— 

(i) the measures which, in the opinion of the Scottish Ministers, are 
necessary to remedy the matter complained of; and 

(ii) the period, beginning with the day on which the notice is served, 25 

before the expiry of which such measures require to be taken.”; 
and 

(b) for subsection (3) substitute— 

“(3) The proprietor of a registered school may, before the expiry of the period 
mentioned in subsection (4) below, appeal to the sheriff principal against a 30 

notice of complaint. 

(4) The period referred to in subsection (3) above is— 

(a) the period of 28 days beginning with the day on which the notice of 
complaint is served; or 

(b) the period specified under subsection (1C)(b)(ii) above,  35 

 whichever is the shorter.”. 

(3) In section 100 of the 1980 Act (determination of complaints), for subsections (1) to (3) 
substitute— 

“(1) This section applies— 

(a) in a case where— 40 

13
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(i) a notice of complaint has been served under section 99(1) of this 

Act; 

(ii) no appeal under section 99(3) of this Act has been made or such an 
appeal has been made and refused; 

(iii) the period specified in the notice has expired; and 5 

(iv) the Scottish Ministers are not satisfied that the proprietor of the 
school on whom the notice is served has taken satisfactory action 
to remedy the matter complained of; 

(b) in a case where— 

(i) such a notice has been served; 10 

(ii) such an appeal has been made but not determined; and 

(iii) pending such determination, the Scottish Ministers are satisfied 
that there is a serious risk of harm to a pupil attending the school; 
or 

(c) where, by virtue of section 99(1B) of this Act, no such notice has been 15 

served. 

(2) The Scottish Ministers may— 

(a) make an order directing the Registrar to remove the school from the 
register; 

(b) if satisfied that the school premises are or any part of them is unsuitable 20 

for use as a school, make an order disqualifying those premises or any 
part of them from being so used; 

(c) if satisfied that any accommodation provided at the school premises is 
inadequate or unsuitable, having regard to the number, ages and sex of 
the pupils attending the school, make an order disqualifying that 25 

accommodation from being used as such or from being used as such for 
pupils— 

(i) exceeding such number; or 

(ii) of such age or sex, 

as the Scottish Ministers may specify; 30 

(d) make an order— 

(i) imposing such conditions on the carrying on of the school; or 

(ii) varying any such conditions imposed by virtue of this Part of this 
Act, 

 as the Scottish Ministers think fit; or 35 

(e) if satisfied that— 

(i) the proprietor is not a proper person to be the proprietor of an 
independent school; or 

(ii) a teacher in the school is not a proper person to be a teacher in any 
school, 40 
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 make an order disqualifying that proprietor from being the proprietor of 
an independent school or, as the case may be, that teacher from being a 
teacher in any school. 

(3) Where the Scottish Ministers make an order under subsection (2) above, they 
shall, as soon as reasonably practicable after so doing, give notice to— 5 

(a) the proprietor; 

(b) where, under paragraph (e) of that subsection, an order is made 
disqualifying a teacher, that teacher; and 

(c) the Registrar, 

 of the order. 10 

(3A) Subject to subsection (3C) below, the proprietor of an independent school may, 
before the expiry of the period of 28 days beginning with the day on which that 
proprietor is given notice under subsection (3)(a) above, appeal to the sheriff 
principal against an order under subsection (2) above. 

(3B) A teacher disqualified by an order under subsection (2)(e) above may, before 15 

the expiry of the period of 28 days beginning with the day on which that 
teacher is given notice under subsection (3)(b) above, appeal to the sheriff 
principal against the order. 

(3C) The proprietor of an independent school may not appeal against an order under 
subsection (2)(e) above disqualifying a teacher from being a teacher in any 20 

school.”. 

(4) In section 101 of the 1980 Act (enforcement of orders)— 

(a) for subsection (1), substitute— 

“(1) Any person who carries on an independent school which is not registered shall 
be liable on summary conviction to a fine not exceeding level 4 on the standard 25 

scale or to imprisonment for a term not exceeding three months or to both such 
fine and such imprisonment.”; and 

(b) after subsection (3) insert— 

“(3A) If any person who is, by virtue of this Part of this Act, disqualified from being 
a teacher in any school— 30 

(a) endeavours to obtain a position as a teacher; 

(b) accepts such a position; or 

(c) teaches, 

 in any school, that person shall be liable on summary conviction to a fine not 
exceeding level 4 on the standard scale or to imprisonment for a term not 35 

exceeding three months or to both such fine and such imprisonment.”. 

 
6 Appeals 

(1) In section 102 of the 1980 Act (removal of disqualifications), after subsection (1) 
insert— 

“(1A) The Scottish Ministers shall, as soon as reasonably practicable after making a 40 

decision under subsection (1) above, give notice to— 

15
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(a) the applicant; and 

(b) the Registrar, 

of that decision.”. 

(2) For section 103 of the 1980 Act substitute— 

“103 Appeals under this Part 5 

(1) An appeal— 

(a) made under— 

(i) section 98C(6) of this Act; 

(ii) section 98C(7) against an order made under section 98B(2) or (3) 
of this Act; 10 

(iii) section 98E(5) of this Act; 

(iv) section 99(3) of this Act; 

(v) section 100(3A) against an order made under section 100(2)(a) to 
(d) of this Act; or 

(vi) section 102(2) of this Act against a refusal to remove a 15 

disqualification relating to school premises or accommodation 
provided at such premises, 

 shall be to the sheriff principal of the sheriffdom in which the school to 
which the appeal relates is situated; and 

(b) made under— 20 

(i) section 98C(7) against an order made under section 98B(4) of this 
Act; 

(ii) section 98C(8) of this Act; 

(iii) section 100(3A) against an order made under section 100(2)(e) of 
this Act disqualifying a proprietor; 25 

(iv) section 100(3B) of this Act; or 

(v) section 102(2) of this Act against a refusal to remove a 
disqualification relating to a proprietor or a teacher, 

 shall be to the sheriff principal of the sheriffdom in which the appellant 
resides or, if the appellant resides outwith Scotland, the sheriff principal 30 

of Lothian and Borders at Edinburgh. 

(2) Where the sheriff principal allows an appeal under section 98C(6)(a) of this 
Act, the sheriff principal— 

(a) shall make an order directing the Registrar to register the school; and 

(b) may make an order imposing such conditions on the carrying on of the 35 

school as the sheriff principal thinks fit. 

(3) On an appeal under section 98C(6)(b) or 98E(5) of this Act, the sheriff 
principal may, whether or not the sheriff principal allows or refuses the appeal, 
make an order— 

(a) imposing any condition on the carrying on of the school; or 40 
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(b) varying or revoking any such condition imposed by virtue of this Part of 
this Act, 

as the sheriff principal thinks fit. 

(4) On an appeal under section 99(3) of this Act— 

(a) where the sheriff principal allows the appeal, the sheriff principal shall 5 

make an order annulling the notice of complaint; and 

(b) where the Scottish Ministers have, pending the determination of the 
appeal, made an order under section 100(2) of this Act, the sheriff 
principal may make an order— 

(i) directing the Registrar to register the school; 10 

(ii) imposing such conditions on the carrying on of the school as the 
sheriff principal thinks fit; 

(iii) varying or revoking such conditions imposed by virtue of this Part 
of this Act as the sheriff principal thinks fit; or 

(iv) removing any disqualification imposed under section 100(2)(b), 15 

(c) or (e) of this Act. 

(5) Where, on an appeal under section 100(3A) of this Act— 

(a) the sheriff principal allows the appeal, the sheriff principal may make an 
order— 

(i) directing the Registrar to register the school; 20 

(ii) imposing such conditions on the carrying on of the school as the 
sheriff principal thinks fit; 

(iii) varying or revoking such conditions imposed by virtue of this Part 
of this Act as the sheriff principal thinks fit; or 

(iv) removing any disqualification imposed under section 100(2)(b), 25 

(c) or (e) of this Act; or 

(b) the sheriff principal refuses the appeal, the sheriff principal may make 
any order— 

(i) imposing such conditions on the carrying on of the school as the 
sheriff principal thinks fit; or 30 

(ii) varying or revoking such conditions imposed by virtue of this Part 
of this Act as the sheriff principal thinks fit. 

(6) Where the sheriff principal allows an appeal under section 98C(7) or (8), 
100(3B) or 102(2) of this Act, the sheriff principal shall make an order 
removing the disqualification. 35 

(7) A person to whom an order made by the sheriff principal under subsections (2) 
to (6) above relates may, before the expiry of the period of 28 days beginning 
with the day on which the order is made, appeal on point of law only to the 
Court of Session.”. 

 
7 Supplementary 40 

After section 103 of the 1980 Act insert— 
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“103A Proprietor which is body corporate etc. 

(1) This section applies where the proprietor of an independent school is not an 
individual. 

(2) Any power in this Part of this Act, by virtue of which the Scottish Ministers 
may disqualify the proprietor of an independent school from being the 5 

proprietor of such a school, includes power to so disqualify a relevant person. 

(3) For the purposes of any provision in this Part of this Act relating to the 
disqualification of the proprietor of an independent school from being the 
proprietor of such a school, the proprietor shall be so disqualified if a relevant 
person is so disqualified. 10 

(4) Any reference in this Part of this Act to the disqualification of the proprietor of 
an independent school from working with children shall be construed as a 
reference to any relevant person’s being so disqualified. 

(5) Any reference in this Part of this Act to the proprietor of an independent 
school’s being (or not being) a proper person to be the proprietor of such a 15 

school shall be construed as including a reference to any relevant person’s 
being (or not being) such a proper person. 

(6) In this section, “relevant person”, in relation to the proprietor of an 
independent school, means— 

(a) in the case of such a proprietor which is a body corporate, any person 20 

who— 

(i) is a director, manager or secretary of the body corporate; or 

(ii) purports to act in any such capacity; 

(b) in the case of such a proprietor which is a Scottish partnership, any 
person who— 25 

(i) is a partner; or 

(ii) purports to act in that capacity; and 

(c) in the case of such a proprietor which is an unincorporated association 
other than a Scottish partnership, any person who— 

(i) is concerned in the management or control of the association; or 30 

(ii) purports to act in the capacity of a person so concerned. 

 

103B Date of registration or removal from register 

(1) Where, under section 98A(3) of this Act, the Scottish Ministers grant an 
application for registration of an independent school, the registration of that 
school shall, unless the Scottish Ministers otherwise direct, have effect from 35 

the beginning of the day on which the proprietor is, under section 98C(1) of 
this Act, given notice of the grant of the application. 

(2) Where, under section 103(2)(a), (4)(b)(i) or (5)(a)(i) of this Act, the sheriff 
principal makes an order directing the Registrar to register an independent 
school, the registration of that school shall, unless the sheriff principal 40 

otherwise directs, have effect from the beginning of the day on which such an 
order is made. 
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(3) Where, under section 98D(3) of this Act, the Registrar removes a registered 
school from the register, that removal shall have effect from the beginning of 
the day following the day on which notice under section 98D(4) of this Act is 
given. 

(4) Where, under section 98D(1) or 100(2)(a) of this Act, the Scottish Ministers 5 

make an order directing the Registrar to remove an independent school from 
the register that removal shall, unless the Scottish Ministers otherwise direct, 
have effect from the beginning of the day following the day on which the order 
is made.”. 

 

PART 3 10 

GENERAL 

8 Minor and consequential amendments and repeals 

(1) Schedule 1 to this Act, which contains minor amendments and amendments 
consequential on the provisions of this Act, has effect. 

(2) The enactments mentioned in schedule 2 to this Act are repealed to the extent mentioned 15 

in the second column of that schedule. 

 
9 Short title and commencement 

(1) This Act may be cited as the School Education (Ministerial Powers and Independent 
Schools) (Scotland) Act 2004. 

(2) This Act (except this section) comes into force on such day as the Scottish Ministers 20 

may by order made by statutory instrument appoint; and different days may be so 
appointed for different provisions and for different purposes. 

(3) An order under subsection (2) above may include such transitional provisions and 
savings as the Scottish Ministers think fit. 
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SCHEDULE 1 
(introduced by section 8(1)) 

MINOR AND CONSEQUENTIAL AMENDMENTS 

Education (Scotland) Act 1980 (c.44) 

1 (1) The 1980 Act is amended as follows. 5 

(2) In section 98(3)(a) (power to prescribe particulars, information as to which shall be 
furnished to the Registrar by the proprietors of independent schools), for the word 
“independent” substitute “registered”. 

(3) In section 99(2) (service of copy notice of complaint on teacher)— 

(a) for the words from “person”, where it first occurs, to “school”, where it second 10 

occurs,  substitute “teacher in the school is— 

(a) disqualified as mentioned in sub-paragraph (i) or (ii) of subsection 
(1A)(h) above; 

(b) a prescribed person; or 

(c) otherwise not a proper person to be a teacher in any school,”; and 15 

(b) for the word “person”, where it third occurs, substitute “teacher”. 

(4) In section 100(4) (disqualification from being proprietor of independent school to be 
disqualification from being teacher and vice versa), for the words “by an Independent 
Schools Tribunal or by the Secretary of State” substitute “under this Part of this Act”. 

(5) In section 101 (enforcement of orders)— 20 

(a) in subsection (2), for the words “any premises for purposes for which they are” 
substitute— 

“(a) school premises which are or any part of such premises which is; or 

(b) any accommodation provided at such premises which is,”; and 

(b) in subsection (4), for the words from “disqualified”, where it first occurs, to 25 

“1944” substitute “subject to or deemed to be subject to a direction given under 
section 142 of the Education Act 2002 (c.32) shall be deemed to be disqualified”. 

(6) In section 102(2) (appeal against refusal to remove disqualification), for the words from 
“within” to the end substitute “before the expiry of the period of 28 days beginning with 
the day on which the applicant is given notice under subsection (1A)(a) above, appeal to 30 

the sheriff principal against that refusal.”. 

(7) In section 135(1) (interpretation)— 

(a) after the definition of “dental treatment”, insert— 

““disqualified from working with children” has the meaning given by 
section 98A(6) of this Act;”; 35 

(b) after the definition of “enactment”, insert— 

““enforcement direction” means a direction under section 66D(1) of this 
Act;”; 

(c) after the definition of “placing request”, insert— 
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““preliminary notice” means a notice under section 66C(1) of this Act;”; 
and 

(d) in the definition of “registered school”, for the words “the registration of which” 
substitute “which is registered”. 

 
Standards in Scotland’s Schools etc. Act 2000 (asp 6) 5 

2 In section 58(1) of the 2000 Act (interpretation)— 

(a) after the definition of “annual statement of educational improvement objectives”, 
insert— 

““enforcement direction” means a direction under section 10C(1) of this 
Act;”; and 10 

(b) after the definition of “national priorities in education”, insert— 

““preliminary notice” means a notice under section 10B(1) of this Act;”. 

 

SCHEDULE 2 
(introduced by section 8(2)) 

REPEALS 15 

 Enactment Extent of repeal 
 
 
 
 
20 
 
 
 
 
 
25 
 
 
 
 
 
 
30 
 
 
 
 
 
 
 
35 
 

Education (Scotland) Act 1980 
(c.44) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Standards in Scotland’s Schools etc. 
Act 2000 (asp 6) 
 
Scottish Public Services 
Ombudsman Act 2002 (asp 11) 

In section 98, in subsection (1), the words from 
“and”, where it second occurs, to the end; 
subsections (1A) and (3)(c). 
 
In section 99(1), the words “or provisionally 
registered”. 
 
In section 101, in subsection (3), the words from 
“or”, where it first occurs, to “school” where it 
second occurs and the words “or from being so 
employed”; in subsection (4), the words “shall be 
deemed to be so disqualified”. 
 
In section 102(1), the words “Part V of the Act of 
1946, Part V of the Act of 1962 or”. 
 
In section 135(1), the definition of “provisionally 
registered school”; in the definition of “registered 
school” the words “is final”. 
 
Schedule 2. 
 
Section 24(1)(a) and (2).  
 
 
In schedule 3, paragraph 2. 
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School Education (Ministerial Powers and Independent 
Schools) (Scotland) Bill 

[AS INTRODUCED] 
 

 
 
An Act of the Scottish Parliament to confer power on the Scottish Ministers, following 
inspection of a public or grant-aided school or of an education authority, to direct the school 
managers or the authority to take specified action; to provide that all non-public schools 
which provide full-time education for pupils of school age are independent schools; to 
abolish provisional registration of independent schools; to make amended provision for the 
registration and regulation of independent schools; to provide for appeals to the sheriff 
principal against certain decisions by the Scottish Ministers in relation to such schools; and 
for connected purposes. 
 
 
 
Introduced by: Peter Peacock 
On: 29 March 2004 
Supported by: Euan Robson 
Bill type: Executive Bill 
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SCHOOL EDUCATION (MINISTERIAL POWERS AND 
INDEPENDENT SCHOOLS) (SCOTLAND) BILL 

 
—————————— 

  
EXPLANATORY NOTES 

(AND OTHER ACCOMPANYING DOCUMENTS) 

 
 
 
 
CONTENTS 

1. As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents 
are published to accompany the School Education (Ministerial Powers and Independent Schools) 
(Scotland) Bill introduced in the Scottish Parliament on 29 March 2004: 

• Explanatory Notes; 

• a Financial Memorandum; 

• an Executive Statement on legislative competence; and 

• the Presiding Officer’s Statement on legislative competence. 

A Policy Memorandum is printed separately as SP Bill 22–PM. 
 

23



These documents relate to the School Education (Ministerial Powers and Independent Schools) 
(Scotland) Bill (SP Bill 22) as introduced in the Scottish Parliament on 29 March 2004 

 
 

 2  

EXPLANATORY NOTES 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist 
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have 
not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

BACKGROUND 

4. The School Education (Ministerial Powers and Independent Schools) (Scotland) Bill 
introduces new ministerial powers covering education authorities and grant-aided schools, and 
revises and amends existing legislation governing independent schools.  

5. Part 1 introduces new powers of direction for the Scottish Ministers to secure 
improvement in the quality of school education that is provided in education authority and grant-
aided schools in Scotland. It also places new duties on Her Majesty’s Inspectorate of Education 
(HMIE), managers of grant-aided schools and education authorities. The new provisions build on 
the existing systems in place to deliver improvement.  They integrate into the existing 
frameworks for HMIE inspection and for authority and school improvement in the Education 
(Scotland) Act 1980 (the “1980 Act”) and the Standards in Scotland’s Schools etc. Act 2000 (the 
“2000 Act”).  

6. Part 2 amends the existing legislative provisions for independent schools contained in 
Part V of the 1980 Act. These cover the process of registration and procedures for addressing 
concerns and complaints about the operation of these schools. The Bill updates the provisions on 
applications for registration to include, in the matters considered, whether efficient and suitable 
education will be provided for pupils and whether those pupils will have their welfare 
safeguarded. Amendments are also made to the appeal system, in particular abolishing the 
Independent Schools Tribunal and providing that appeals will go before the sheriff principal. 

7. The Bill implements proposals for change set out and discussed in Ensuring Improvement 
in our Schools: A consultation paper and draft Bill published on 6 November 2003.  

THE BILL – AN OVERVIEW 

8. The Bill is in 3 parts: 

Part 1 – Power of Scottish Ministers to require action by schools and education 
authorities – provides the Scottish Ministers with powers to direct education authorities 
and the managers of grant-aided schools to take specific actions to secure improvements 
following inspections by HMIE; 

24



These documents relate to the School Education (Ministerial Powers and Independent Schools) 
(Scotland) Bill (SP Bill 22) as introduced in the Scottish Parliament on 29 March 2004 

 
 

 3  

Part 2 – Independent Schools – provides: 

• for the amendment of the definition of an independent school; 

• for the amendment of the existing provisions for registration of an independent 
school in the 1980 Act; 

• for the amendment of the existing provisions for regulating independent schools in 
the 1980 Act; 

• for the abolition of the Independent Schools Tribunal; and 

• for appeals against decisions made by the Scottish Ministers in relation to 
independent schools to be made to the sheriff principal; 

Part 3 – General – provides for the short title, commencement and minor amendments 
and repeals. 

THE BILL – SECTION BY SECTION 

Part 1 – Power of Scottish Ministers to require action by managers of certain schools 

9. Part 1 inserts sections 66B, 66C and 66D after section 66A of the 1980 Act and sections 
10A, 10B and 10C after section 10 of the 2000 Act. It provides the Scottish Ministers with new 
powers to direct education authorities and managers of grant-aided schools to take specific action 
to secure improvement as identified after inspection by HMIE. It sets out the circumstances in 
which the Scottish Ministers may use these powers and the procedure that must be followed.  

Section 1 – Power of Scottish Ministers to require action by managers of certain schools 

10. Section 1 inserts sections 66B, 66C and 66D after section 66A of the 1980 Act. Section 
66B sets out the procedure to be followed where HMIE identify in relation to a grant-aided or 
local authority school that satisfactory action has not been taken to secure improvement. For the 
purposes of this section, “relevant person” when relating to a grant-aided school means the 
managers of the school, and when relating to an authority school, it means the education 
authority.  

11. Section 66B(1) sets out that, before reaching such an opinion, HMIE must have inspected 
the school and, as a result, identified action that the relevant person should take to secure 
improvement in relation to either the school or the school education provided in it.  

12. Section 66B(2) places a new duty on HMIE to refer the relevant person to the Scottish 
Ministers if they believe the relevant person has failed to take satisfactory steps to address the 
areas for improvement. It provides that HMIE can make a reference to the Scottish Ministers 
only if they believe that the relevant person has been given sufficient opportunity to take action 
to secure the improvement that HMIE has identified and that the issue is such that an 
enforcement direction would be justified.  

13. Section 66C provides for the preliminary notice procedure that the Scottish Ministers 
must follow, on receipt of a reference by HMIE under section 66B(2), where they consider that 
further action is justified. Such a notice requires a written response from the relevant person 
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within a period of time, which Ministers will specify in the notice. The response should either 
detail the reasons why the relevant person considers they have not failed or accept that there has 
been a failure and give any reasons why an enforcement direction should not be issued.  

14. Section 66D provides the Scottish Ministers with the power to direct the relevant person 
to take action to address, or prevent a recurrence of, the failure identified by HMIE in section 
66B. Subsection (1) ensures that the Scottish Ministers will have the power to issue an 
enforcement direction only after the deadline for offering a response to the preliminary notice 
has passed (whether or not such a response has been sent).  However, the preliminary notice 
procedure need not necessarily be followed by an enforcement direction if Ministers no longer 
consider a direction to be justified or if they consider that satisfactory action has been taken. 

15. Subsections (5) and (6) allow the Scottish Ministers to vary any enforcement direction 
and to do so without having to repeat the preliminary notice procedure.  

16. Subsection (9) places a duty on the relevant person to comply with any direction made to 
them by the Scottish Ministers.  Failure to do so, being a breach of statutory duty, would enable 
Ministers to take action, in an appropriate case, under section 70 of the 1980 Act. 

Section 2 – Power of Scottish Ministers to require action by education authorities 

17. Section 2 inserts sections 10A, 10B and 10C after section 10 of the 2000 Act. It sets out 
the procedure to be followed where HMIE identify through their inspection of an education 
authority that the authority has failed to take satisfactory action to secure improvement in the 
way they exercise their functions in relation to the provision of school education.   

18. Section 10A(1) sets out the first step that must be satisfied before HMIE makes a 
reference to Ministers.  This is that after they have inspected the authority, HMIE must have 
identified that action requires to be taken by the authority to secure improvement in the way the 
authority exercise their functions relating to the provision of school education. 

19. Subsection (2) places a duty on HMIE to refer the education authority to the Scottish 
Ministers if they believe the authority has failed to take satisfactory action to address the areas 
for improvement. It provides that HMIE can make such a reference only if the education 
authority has had sufficient opportunity to take action to secure improvement and if they 
consider that an enforcement direction would be justified.  

20. Sections 10B and 10C mirror the provisions in sections 66C and 66D respectively.  

Part 2 – Independent schools 

21. Part 2 amends the legislation relating to independent schools in Part V of the 1980 Act. 
Section 3 amends the definition of an independent school in section 135(1) of the 1980 Act and 
has the effect of extending the definition to schools having less than five pupils receiving full-
time education. 
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22. The provisions for registration of an independent school are in section 4, which makes 
amendments to section 98 of the 1980 Act, substitutes a new section 98A and inserts sections 
98B, 98C and 98D. Section 5 makes provision for regulating independent schools by inserting a 
new section 98E and by making amendments to sections 99, 100 and 101. The Independent 
Schools Tribunal is abolished and appeals will now go to the sheriff principal as detailed in 
section 6. This section makes amendments to section 102 and substitutes a new section 103. 
Section 7 inserts two new sections: 103A and 103B. Section 103A applies the provisions on 
independent schools to proprietors who are not individuals. Section 103B provides for the dates 
on which the registration of schools or their removal from the register will come into effect. 

Section 3 – Meaning of “independent school” 

23. Section 3 extends the existing definition of an independent school in section 135(1) of the 
1980 Act by removing the words “five or more” where it appears before “pupils”. The definition 
of an independent school will now read: “a school at which full-time education is provided for 
pupils of school age (whether or not such education is also provided for pupils under or over that 
age), not being a public school, a grant-aided school or a self-governing school”. As a result, any 
establishment meeting these criteria is subject to the legislation governing independent schools, 
whatever the number of pupils on the school roll.  

Section 4 – Registration of independent schools 

24. Section 4 revises the provisions for registering independent schools. It makes 
amendments to section 98 of the 1980 Act, substitutes a new section 98A and inserts sections 
98B, 98C and 98D into the 1980 Act.  

25. Subsection (1) of section 4 replaces section 98(2) and makes provision for the 
information that the Registrar of Independent Schools in Scotland (the Registrar) must record in 
the Register of Independent Schools in Scotland.  

26. New section 98(2)(a) specifies that the Scottish Ministers will direct which elements of 
the information given by schools at the time they apply to become an independent school should 
be recorded on the register. Subsection (2)(b) provides that the Scottish Ministers will also direct 
what information concerning any conditions imposed on a school, including variations and 
revocations, should be recorded. Subsection (2)(c) makes provision for every order imposing a 
disqualification of a proprietor, teacher, premises or accommodation by the Independent Schools 
Tribunal, the Scottish Ministers or the sheriff principal to be recorded, subject to removal of that 
disqualification as required under subsection (2A). The Independent Schools Tribunal is referred 
to in this provision to ensure that any orders which have been made by that Tribunal before its 
abolition and which are still in force are still recorded. Subsection (2)(d) provides that the 
Scottish Ministers will direct which elements of the information submitted to the Registrar by 
registered schools will require to be placed on the register.  

27. Section 98A sets down the procedure for proprietors to apply for registration of a 
proposed independent school. It outlines the basis on which the Scottish Ministers will reach a 
decision about whether or not to grant an application for registration.   
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28. Subsection (1) stipulates that any person intending to open and run an independent school 
must apply to the Scottish Ministers for such registration. Section 101(1) outlines the penalties to 
which any person running an independent school that is not registered will be liable.  

29. Under subsection (2), the Scottish Ministers will define by regulations what form an 
application to become an independent school will take, and what information will have to be 
included. The information provided will be sufficient to allow the Scottish Ministers to decide 
whether or not they are satisfied that the grounds on which independent schools will be 
registered have been met.  

30. Subsection (3) outlines the five aspects of the application which the Scottish Ministers 
will consider in deciding whether or not a school should be registered: these are detailed in 
paragraphs (a) to (e). The Scottish Ministers will consider whether the school will provide 
efficient and suitable instruction for the age and sex of the pupils who are to attend the school; 
whether the welfare of the pupils will be safeguarded and promoted; if the proprietor of the 
school and every proposed teacher in the school is a proper person (subject to the provisions in 
subsection (5));  whether the school premises are suitable for use as a school; and whether the 
accommodation will be adequate and suitable for the number, age and sex of the pupils.  If the 
Scottish Ministers are satisfied as to these matters they may grant an application for registration. 
However, subsection (5) details the circumstances where the Scottish Ministers will not grant an 
application, namely, where the proprietor or teacher is not a proper person because they fall into 
the description in paragraph (a), or where the proposed premises or the accommodation to be 
provided at those premises is disqualified from being used as such, or for the proposed numbers, 
age or sex of the pupils. 

31. Subsection (4) allows the Scottish Ministers to register an independent school subject to 
conditions. This may be appropriate, for example, where teachers at the school may require 
particular training or where certificates are required to verify the suitability and adequacy of 
premises and accommodation for a particular group of pupils.  

32. Subsection (6) defines “disqualified from working with children” and provides the 
Scottish Ministers with the power to prescribe in regulations what a “prescribed person” is in 
relation to both a proprietor and a teacher.  

33. Section 98B covers the disqualification orders that the Scottish Ministers may make if 
they decide to refuse an application to register an independent school under section 98A. 
Subsection (1) sets down that disqualification orders may be made if the refusal to register is on 
the grounds that the Scottish Ministers are not satisfied that the proposed premises are suitable 
for a school; that the accommodation is adequate and suitable for the number, sex and ages of the 
pupils; or the proprietor or a proposed teacher is a proper person.  

34. Subsection (2) allows the Scottish Ministers to disqualify school premises.  Subsection 
(3) covers disqualification of accommodation.  Subsections (4) and (5) allow the Scottish 
Ministers to disqualify a proprietor from being a proprietor of an independent school on the 
grounds that the proprietor is not a proper person, or to disqualify a teacher from being a teacher 
at any school, if that teacher is not a proper person.  
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35. Section 98C covers the system of notification and appeals with regard to applications for 
registration of an independent school. Subsections (1) and (2) make provision for the Scottish 
Ministers to notify the proprietor and the Registrar of any decision they make on an application. 
If the application is refused on the grounds that a proposed teacher is not a proper person, the 
Scottish Ministers must also notify that proposed teacher of their decision. 

36. Subsections (4) and (5) specify those persons whom the Scottish Ministers should notify 
if they decide to make any disqualification orders under section 98B. Subsection (4) states that 
the Scottish Ministers must notify the proprietor and the Registrar if they make an order 
disqualifying the proposed premises or part of them from being used as a school (under section 
98B(2)); the accommodation from being used or from being used as such for pupils over a 
certain number, or of specified age or sex (under section 98B(3)); or the proprietor from being 
the proprietor of an independent school (under section 98B(4)).  Section 98C(5) states that if the 
Scottish Ministers make an order disqualifying a proposed teacher from being a teacher at any 
school (under section 98B(5)), they will notify the proposed teacher and the Registrar.  

37. Subsections (6) and (7) set down the appeals open to proprietors against decisions made 
by the Scottish Ministers to refuse an application, to set conditions on registration or to make a 
disqualification order; and subsection (8) provides for an appeal by a proposed teacher against a 
disqualification order relating to that teacher.  

38. Section 98D sets out the procedure for removing a school from the register when it is no 
longer operating.   

Section 5 – Regulation of registered schools  

39. Section 5 revises the provisions for regulating independent schools. It inserts a new 
section 98E and makes amendments to sections 99, 100 and 101 of the 1980 Act. 

40. Section 98E gives the Scottish Ministers the power to impose, vary or revoke any 
condition on a registered school as they think fit.  They can do so if they think it is necessary or 
on application by the proprietor of the school. 

41. Section 5(2) amends section 99 of the 1980 Act and specifies the grounds on which the 
Scottish Ministers can serve a notice of complaint, the circumstances in which they do not 
require to serve such a notice, what a notice will contain and the rights of appeal attached to it.  

42. Section 99(1A) adds a number of new grounds to the existing grounds. These existing 
grounds are: that efficient and suitable instruction is not being provided at the school; that the 
welfare of a pupil attending the school is not adequately safeguarded and promoted; that the 
premises or any parts thereof are unsuitable for a school; and that the accommodation provided is 
inadequate or unsuitable for the number, ages and sex of the pupils attending the school.  

43. The additional grounds are set out in paragraphs (d) to (j). Under paragraphs (d), (e) and 
(f), notices of complaint can be served if the Scottish Ministers are satisfied that any condition 
imposed on the carrying on of the school has not been complied with; if any part of the school 
premises has been disqualified from being used as a school; or any accommodation on the school 
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premises is disqualified from being used as such, or is being used for a number of pupils or 
pupils of an age or sex for which it has been disqualified.  

44. Paragraphs (g) and (h) allow a notice of complaint to be served if the Scottish Ministers 
are satisfied that either the proprietor or a teacher at the school has been disqualified under this 
Act, is disqualified from working with children, is a prescribed person or is otherwise not a 
proper person to be a proprietor or a teacher.  

45. Paragraph (j) provides that a notice of complaint can be served if the proprietor of a 
school has not provided the Registrar with information required under section 98(3), or has not 
notified the Registrar of any changes to information previously submitted.  

46. Section 99(1B) allows the Scottish Ministers to act without serving a notice of complaint 
if they are satisfied that the circumstances require urgent action, for example if the welfare of the 
pupils is at risk. This section allows Ministers to make an order under section 100(2) without 
first serving a notice of complaint.  

47. Section 99(1C) outlines what form a notice of complaint will take. In particular, a notice 
of complaint will specify the ground of the complaint, with a full description of the matter 
complained of. Section 99(2) remains although the wording is amended by paragraph 1(3) of 
schedule 1 to this Bill, and allows a copy of the notice to be served on the teacher, where the 
notice is served on the grounds that the teacher is not a proper person. Section 99(3) provides for 
an appeal by a proprietor against a notice of complaint.  

48. Section 100 deals with the determination of complaints. It specifies the circumstances in 
which the Scottish Ministers can make orders as a result of complaints against a registered 
school, and the rights of appeal open to proprietors and teachers against any such order.  

49. New subsection (1) describes the circumstances in which the Scottish Ministers can make 
an order as the result of a complaint. There are three such circumstances. Firstly, an order can be 
made after a notice of complaint has been served on the proprietor and either no appeal has been 
made or an appeal has been made but refused; the period in the notice has expired and the 
Scottish Ministers are not satisfied that the proprietor has taken satisfactory action to remedy the 
matter. Secondly, an order can be made if a notice of complaint has been served, an appeal has 
been lodged but no decision has as yet been made but, pending that decision, the Scottish 
Ministers are satisfied that there is a serious risk of harm to any pupil attending the school. 
Finally, there is also provision for the Scottish Ministers to make an order without a prior notice 
of complaint if they are satisfied that urgent action is required.  

50. Subsection (2) details the orders that the Scottish Ministers may make. They can make an 
order directing the Registrar to remove the school from the register. Disqualification orders can 
be made with regard to premises, accommodation, the proprietor and teachers. Orders can also 
be made imposing, or varying conditions on the school.  

51. Subsections (3A) to (3C) deal with appeals. 
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52. The previous provision in 100(4) of the 1980 Act remains, although modified to remove 
the reference to the Tribunal and the Secretary of State, and to substitute a reference to an order 
made under this Part of the Act. This provides that any proprietor disqualified from being a 
proprietor, or any teacher disqualified from being a teacher, will unless specifically stated 
otherwise, be disqualified from being both a proprietor of an independent school and a teacher at 
any school.  

53. Section 101 covers the enforcement of orders and describes the penalties applicable under 
this Part of the Act. The penalties relating to each offence are the same: the individual will be 
liable on summary conviction to a fine not exceeding level 4 on the standard scale or to 
imprisonment for up to three months, or to both. The offences apply to: under subsection (1),  
any person running an independent school that is not registered; under subsection (2), a person 
using school premises, any part of such premises, or accommodation subject to a disqualification 
order made under this Act; under subsection (3), any person acting as the proprietor of an 
independent school when disqualified from doing so by an order; and, under subsection (3A), 
any person disqualified from being a teacher in any school if they endeavour to get a position as 
a teacher, accept such a position or teach in any school.  

54. Subsection (4) is amended and updated (by schedule 1 of the Bill) to refer to the current 
provision on disqualification in England and Wales, so that a person disqualified in England and 
Wales would automatically be disqualified for the purposes of this Part of the 1980 Act. 

Section 6 – Appeals 

55. Section 6 contains provisions for the removal of disqualifications by the Scottish 
Ministers and then provides for the powers the sheriff principal has in relation to any appeal 
made under this Part of the Act.  

56. Section 102 provides for the removal of disqualifications. There are existing provisions 
for any person to apply to the Scottish Ministers for the removal of any disqualification order. A 
new subsection (1A) provides that the Scottish Ministers must inform the person and the 
Registrar of any decision they reach on an application to remove a disqualification. Under 
subsection (2), any person who is aggrieved by the decision of the Scottish Ministers to refuse to 
remove a disqualification can appeal to the sheriff principal within 28 days of the applicant being 
notified of the decision.  

57. A new section 103 provides for the appeals that may be made to the sheriff principal and 
the orders available to the sheriff principal when considering any such appeal. Subsection (1) 
deals with the jurisdiction for appeals.   

58. Subsection (2) sets down the orders the sheriff principal can make if allowing an appeal 
against a decision by the Scottish Ministers to refuse to register a school. 

59. Subsection (3) details the orders that the sheriff principal can make after hearing an 
appeal against the decision by the Scottish Ministers with regard to imposing, varying and 
revoking conditions. Whether or not the sheriff principal grants or refuses the appeal, the sheriff 
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principal can make an order imposing any condition on the school, or an order varying or 
revoking a condition previously imposed on the school. 

60. Subsection (4) lays down the orders that the sheriff principal can make after hearing an 
appeal against a notice of complaint.  

61. Subsection (5) sets down the orders that the sheriff principal can make after hearing an 
appeal by the proprietor of an independent school against any order made against the school 
under section 100(2) (whether or not as a result of a notice of complaint being served).  

62. Subsection (6) provides that where the sheriff principal allows an appeal against any of 
the disqualifications imposed when registration is refused (under section 98B(2) to (5), or when a 
teacher is disqualified following a notice of complaint (under section 100(2)(e)), or when an 
application to remove a disqualification is refused (under section 102(2)), the sheriff principal 
will make an order removing the disqualification.  

Section 7 – Supplementary 

63. Section 7 makes provision for the application of this Part of the 1980 Act to proprietors 
of independent schools who are not individuals, and also makes provision for the dates on which 
registrations and removals from the register will come into effect.  

64. Section 103A specifies that all the powers and provisions within this Act relating to the 
proprietor of an independent school relate also to a “relevant person”. Subsection (6) defines 
“relevant person” in relation to the proprietor of an independent school so that where the 
proprietor is a body corporate, the relevant person will be any person who is a director, manager 
or secretary of the body corporate or any person who purports to act as such. Where the 
proprietor is a partnership, the “relevant person” will be any person who is a partner, or purports 
to be such. Where the proprietor is an unincorporated association other than a partnership, the 
“relevant person” will be any person who is concerned in the management or control of the 
association, or any person who purports to act in such a capacity.   

65. Section 103B sets out the dates on which registrations of independent schools and 
removals of independent schools from the register come into effect.  

Part 3 – General 

66. Section 8 brings into effect the minor amendments contained in schedule 1 and the 
repeals contained in schedule 2.  Section 9 allows the Scottish Ministers to bring the Act into 
force by order made by statutory instrument and allows for transitional provisions and savings to 
be made in that order. 

EFFECT OF PART 2 OF THE BILL ON PART V OF THE EDUCATION (SCOTLAND) 
ACT 1980 

67. Part V of the 1980 Act as amended by the provisions in Part 2 of this Bill is set out 
below. This is attached into the explanatory notes to assist the reader to understand the 
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provisions and how they integrate into the other provisions in Part V. The amendments are 
shown as italics and where text has been deleted this is indicated by […]. 

68. The functions of Secretary of State were transferred to the Scottish Ministers by virtue of 
section 53 of the Scotland Act 1998 (c.46) and therefore any reference to the Secretary of State 
should be taken to be references to the Scottish Ministers. 

PART V 
 

INDEPENDENT SCHOOLS 
 

98 Registration of independent schools1 

(1) The Secretary of State shall appoint one of his officers to be the Registrar of 
Independent Schools in Scotland (hereinafter in this Part of this Act referred to as "the 
Registrar"), and it shall be the duty of the Registrar to keep a register of independent 
schools, which shall be open to public inspection at all times, 

[…]  
[(1A)…] 

 
(2)  The Registrar shall record in the register— 

 
(a)  in relation to every application under section 98A(1) of this Act for registration of 

an independent school, such information as the Scottish Ministers may direct; 
 

(b) in relation to any conditions imposed by virtue of this Part of this Act on the 
carrying on of a registered school, such information (including information 
relating to any variation and revocation of such conditions) as the Scottish 
Ministers may direct;  

 
(c) every order of an Independent Schools Tribunal or the Scottish Ministers 

imposing any disqualification under this Part of this Act; and 
 

(d)  in relation to every registered school, such information relating to particulars 
prescribed under paragraph (a) of subsection (3) below— 

 
(i) furnished by virtue of that paragraph; and 
 
(ii) notified by virtue of paragraph (b) of that subsection,  

  
 to the Registrar as the Scottish Ministers may direct. 
 

(2A) Where an order removing any disqualification under this Part of this Act is made by— 
(a) the Scottish Ministers; or 
 

                                                 
1 Text amended by section 4(1) and schedule 1 of the Bill. 
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(b) the sheriff principal, 
 

the Registrar shall remove the order imposing that disqualification from the register.  

(3)  The Secretary of State shall make regulations— 

 
(a)  prescribing the particulars information as to which is to be furnished to the 

Registrar by the proprietors of registered schools and the manner in which it shall 
be so furnished; 

 
(b)  requiring the notification to the Registrar of any changes in such particulars; 

 
(c) […]; and 

 
(d)  dealing with such incidental matters as the Secretary of State may deem 

expedient. 
 

 

98A Application for registration of independent school2 

(1) Any person proposing to carry on an independent school shall apply to the Scottish 
Ministers for registration of that school. 

(2) An application for registration shall— 

(a) be in such form; and 

(b) include such information, 

as the Scottish Ministers may, by regulations, prescribe. 

(3) The Scottish Ministers may, subject to subsection (4) below, grant an application for 
registration if they are satisfied that— 

(a) efficient and suitable instruction will be provided at the school, having regard to 
the ages and sex of the pupils who shall be attending the school; 

(b) the welfare of such pupils will be adequately safeguarded and promoted; 

(c) subject to subsection (5)(a) below— 

(i) the proprietor of the school is a proper person to be the proprietor of an 
independent school; and 

(ii) every proposed teacher in the school is a proper person to be a teacher in 
any school; 

(d) subject to subsection (5)(b) below, the proposed school premises are suitable for 
use as a school; and 

(e) subject to subsection (5)(c) below, the accommodation to be provided at the 
school premises is adequate and suitable, having regard to the number, ages and 
sex of the pupils who shall be attending the school. 

                                                 
2 Text amended by section 4(2) of the Bill. 
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(4) The Scottish Ministers may, on granting an application for registration, impose such 
conditions on the carrying on of a registered school as they think fit. 

(5) The Scottish Ministers shall not be satisfied that— 

(a) the proprietor of an independent school is a proper person to be the proprietor of 
such a school or, as the case may be, that a proposed teacher in such a school is a 
proper person to be a teacher in any school if that proprietor or, as the case may 
be, proposed teacher— 

(i) is, by virtue of this Part of this Act, disqualified from being such a 
proprietor or, as the case may be, such a teacher; 

(ii) is disqualified from working with children; or 

(iii) is a prescribed person; 

(b) proposed school premises are suitable for use as a school if any part of such 
premises is, by virtue of this Part of this Act, disqualified from being so used; and 

(c) accommodation to be provided at school premises is adequate and suitable if any 
such accommodation is, by virtue of this Part of this Act, disqualified from being 
used as such or from being used as such for pupils of— 

(i) such number; or 

(ii) such age or sex, 

 for which it is proposed it be used. 

(6) In this Part of this Act— 

 “disqualified from working with children” shall be construed in accordance with 
section 17 of the Protection of Children (Scotland) Act 2003 (asp 5); 

 “prescribed person” means— 

(a) in relation to a proprietor of an independent school, a person falling within 
such class of persons as the Scottish Ministers may, by regulations, 
prescribe; and 

(b) in relation to a teacher or proposed teacher in such a school, a person falling 
within such class of persons as may be so prescribed; and 

 “proposed teacher” means a person that the proprietor of an independent school 
proposes will, on the registration of that school, be a teacher in it. 

 

98B Refusal of application for registration: disqualifications3 

(1) This section applies where the Scottish Ministers refuse an application for registration 
on the ground that they are not satisfied that— 

(a) the proposed school premises are suitable for use as a school; 

(b) accommodation to be provided at the proposed school premises is adequate and 
suitable, having regard to the number, ages and sex of the pupils who shall be 
attending the school; 

                                                 
3 Text inserted by section 4(2) of the Bill. 
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(c) the proprietor of the independent school is a proper person to be the proprietor of 
such a school; or 

(d) a proposed teacher in the school is a proper person to be a teacher in any school. 

(2) Where the Scottish Ministers refuse an application for registration on the ground 
mentioned in subsection (1)(a) above they may make an order disqualifying the 
proposed school premises or any part of them from being used as a school. 

(3) Where the Scottish Ministers refuse an application for registration on the ground 
mentioned in subsection (1)(b) above they may make an order disqualifying the 
accommodation from being used as such or from being used as such for pupils— 

(a) exceeding such number; or 

(b) of such age or sex, 

as they may specify. 

(4) Where the Scottish Ministers refuse an application for registration on the ground 
mentioned in subsection (1)(c) above they may make an order disqualifying the 
proprietor from being the proprietor of an independent school. 

(5) Where the Scottish Ministers refuse an application for registration on the ground 
mentioned in subsection (1)(d) above they may make an order disqualifying the 
proposed teacher from being a teacher in any school. 

 

98C Registration: notification and appeals4 

(1) The Scottish Ministers shall give notice to the persons mentioned in subsection (2) 
below of their decision on an application for registration of an independent school. 

(2) The persons referred to in subsection (1) above are— 

(a) the proprietor; 

(b) where the application for registration is refused on the ground that the Scottish 
Ministers are not satisfied that a proposed teacher in the school is a proper 
person to be a teacher in any school, that proposed teacher; and 

 (c) the Registrar. 

(3) Where, under section 98A(3) of this Act, the Scottish Ministers grant an application for 
registration of an independent school, they shall direct the Registrar to register that 
school. 

(4) Where an order is made under section 98B(2), (3) or (4) of this Act, the Scottish 
Ministers shall, as soon as reasonably practicable after making the order, give notice 
to— 

(a) the proprietor; and 

(b) the Registrar, 

 of the order. 

                                                 
4 Text inserted by section 4(2) of the Bill. 
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(5) Where an order is made under section 98B(5) of this Act, the Scottish Ministers shall, as 
soon as reasonably practicable after making the order, give notice to— 

(a) the proposed teacher to whom the notice relates; and 

(b) the Registrar, 

 of the order. 

(6) The proprietor of an independent school may, before the expiry of the period of 28 days 
beginning with the day on which that proprietor is given notice under subsection (1) 
above, appeal to the sheriff principal— 

(a) where the application for registration of the school is, under subsection (3) of 
section 98A of this Act, refused, against that refusal; or 

(b) where such application is, under that subsection, granted and conditions are, 
under subsection (4) of that section, imposed on the carrying on of the school, 
against the imposition of any such condition. 

 (7) Where an order is made under section 98B(2), (3) or (4) of this Act, the proprietor may, 
before the expiry of the period of 28 days beginning with the day on which that 
proprietor is given notice under subsection (4)(a) above, appeal to the sheriff principal 
against the order. 

(8) Where an order is made under section 98B(5) of this Act, the proposed teacher may, 
before the expiry of the period of 28 days beginning with the day on which that 
proposed teacher is given notice under subsection (5)(a) above, appeal to the sheriff 
principal against the order. 

 

98D Removal from register where school no longer being carried on5 

(1) Where the Scottish Ministers are satisfied that a registered school is no longer being 
carried on as such, they may make an order directing the Registrar to remove the 
school from the register. 

(2) Where an order is made under subsection (1) above, the Scottish Ministers shall, as 
soon as reasonably practicable after so doing, give notice to— 

(a) the proprietor; and 

(b) the Registrar, 

 of the order. 

(3) The Registrar may, on the application of the proprietor of a registered school, remove 
that school from the register. 

(4) Where, under subsection (3) above, the Registrar removes a school from the register, 
the Registrar shall give notice to the proprietor of that fact. 

 

98E Variation and revocation of conditions6 

                                                 
5 Text inserted by section 4(2) of the Bill. 
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(1) The Scottish Ministers may— 

(a) impose any condition on the carrying on of a registered school; or 

(b) vary or revoke any such condition imposed by virtue of this Part of this Act, 

 as they think fit. 

(2) The Scottish Ministers may, on the application of the proprietor of a registered school, 
vary or revoke any condition imposed by virtue of this Part of this Act on the carrying 
on of that school. 

(3) An application such as is mentioned in subsection (2) above shall— 

(a) be in writing; and 

(b) specify the variation or revocation sought together with the reasons for seeking it. 

(4) Where, under this section, the Scottish Ministers impose, vary, revoke or refuse to vary 
or revoke a condition on the carrying on of a registered school, they shall, as soon as 
reasonably practicable after so doing, give notice to— 

(a) the proprietor; and 

(b) the Registrar, 

of that imposition, variation, revocation or, as the case may be, refusal. 

(5) The proprietor of a registered school may, before the expiry of the period of 28 days 
beginning with the day on which that proprietor is given notice under subsection (4)(a) 
above, appeal to the sheriff principal against the imposition, variation or, as the case 
may be, refusal to vary or revoke. 

 

99 Complaints7 

(1)  If at any time the Secretary of State is satisfied that any registered […]school is 
objectionable upon all or any of the grounds mentioned in subsection (1A) below, the 
Scottish Ministers shall, subject to subsection (1B) below, serve upon the proprietor of 
the school a notice of complaint. 

(1A) The grounds referred to in subsection (1) above are— 

(a)  that efficient and suitable instruction is not being provided at the school, having 
regard to the ages and sex of the pupils attending thereat; 

 
(aa) that the welfare of a pupil attending the school is not adequately safeguarded and 

promoted there;  
 

(b) that the school premises or any parts thereof are unsuitable for a school; 
 

(c) that the accommodation provided at the school premises is inadequate or 
unsuitable, having regard to the number, ages and sex of the pupils attending the 
school; 

                                                                                                                                                             
6 Text inserted by section 5(1) of the Bill 
7 Text amended by section 5(2) and schedule 1 of the Bill 
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(d)  that a condition imposed by virtue of this Part of this Act upon the carrying on of 

the school is not being or has not been complied with; 

(e) that any part of the school premises is, by virtue of this Part of this Act, 
disqualified from being used as a school; 

(f) that any accommodation provided at the school premises is, by virtue of this Part 
of this Act, disqualified from being used as such or is being used as such for 
pupils of— 

(i) such number; or 

(ii) such age or sex, 

 from which use it is so disqualified; 

(g) that the proprietor of the school is— 

(i) by virtue of this Part of this Act, disqualified from being the proprietor of an 
independent school; 

(ii) disqualified from working with children; 

(iii) a prescribed person; or 

(iv) otherwise not a proper person to be the proprietor of an independent 
school; 

(h) that a teacher in the school is— 

(i) by virtue of this Part of this Act, disqualified from being a teacher in any 
school; 

(ii) disqualified from working with children; 

(iii) a prescribed person; or 

(iv) otherwise not a proper person to be a teacher in any school; or 

(j) that the proprietor of the school has not, in relation to particulars prescribed 
under paragraph (a) of section 98(3) of this Act— 

(i) furnished information required by virtue of that paragraph; or 

(ii) notified, by virtue of paragraph (b) of that subsection, any change in such 
particulars, 

to the Registrar. 

(1B) The Scottish Ministers need not serve a notice of complaint under subsection (1) above 
where they are satisfied that they urgently require to make an order under section 
100(2) of this Act. 

(1C) A notice of complaint is a notice— 

(a) stating the ground of the complaint together with the full particulars of the matter 
complained of; and 

(b) specifying— 
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(i) the measures which, in the opinion of the Scottish Ministers, are necessary 
to remedy the matter complained of; and 

(ii) the period, beginning with the day on which the notice is served, before the 
expiry of which such measures require to be taken. 

(2)  If it is alleged by any notice of complaint served under this section that any […]teacher 
in the school is— 

(a) disqualified as mentioned in sub-paragraph (i) or (ii) of subsection (1A)(h) above; 

(b) a prescribed person; or 

(c) otherwise not a proper person to be a teacher in any school, 

that […]teacher shall be named in the notice and the particulars contained in the notice 
shall specify the grounds of the allegation, and a copy of the notice shall be served upon 
him at the same time as the notice is served. 

(3) The proprietor of a registered school may, before the expiry of the period mentioned in 
subsection (4) below, appeal to the sheriff principal against a notice of complaint. 

(4) The period referred to in subsection (3) above is— 

(a) the period of 28 days beginning with the day on which the notice of complaint is 
served; or 

(b) the period specified under subsection (1C)(b)(ii) above, 

 whichever is the shorter. 

 

 100 Determination of complaints8 

(1) This section applies— 

(a) in a case where— 

(i) a notice of complaint has been served under section 99(1) of this Act; 

(ii) no appeal under section 99(3) of this Act has been made or such an appeal 
has been refused; 

(iii) the period specified in the notice has expired; and 

(iv) the Scottish Ministers are not satisfied that the proprietor of the school on 
whom the notice is served has taken satisfactory action to remedy the matter 
complained of; 

(b) in a case where— 

(i) such a notice has been served; 

(ii) such an appeal has been made but not determined; and 

(iii) pending such determination, the Scottish Ministers are satisfied that there is 
a serious risk of harm to any pupil attending the school; or 

                                                 
8 Text amended by section 5(3) and schedule 1 of the Bill. 
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(c) where, by virtue of section 99(1B) of this Act, no such notice has been served. 

(2) The Scottish Ministers may— 

(a) make an order directing the Registrar to remove the school from the register; 

(b) if satisfied that the school premises or any part of them are unsuitable for use as a 
school, make an order disqualifying those premises or any part of them from 
being so used; 

(c) if satisfied that any accommodation provided at the school premises is inadequate 
or unsuitable, having regard to the number, ages and sex of the pupils attending 
the school, make an order disqualifying that accommodation from being used as 
such or from being used as such for pupils— 

(i) exceeding such number; or 

(ii) of such age or sex, 

as the Scottish Ministers may specify; 

(d) make an order— 

(i) imposing such conditions on the carrying on of the school; or 

(ii) varying any such conditions imposed by virtue of this Part of this Act, 

as the Scottish Ministers think fit; or 

(e) if satisfied that— 

(i) the proprietor is not a proper person to be the proprietor of an independent 
school; or 

(ii) a teacher in the school is not a proper person to be a teacher in any school, 

 make an order disqualifying that proprietor from being the proprietor of an 
independent school or, as the case may be, that teacher from being a teacher in 
any school. 

(3) Where the Scottish Ministers make an order under subsection (2) above, they shall, as 
soon as reasonably practicable after so doing, give notice to— 

(a) the proprietor; 

(b) where, under paragraph (e) of that subsection, an order is made disqualifying a 
teacher, that teacher; and 

(c) the Registrar, 

 of the order. 

(3A) Subject to subsection (3C) below, the proprietor of an independent school may, before 
the expiry of the period of 28 days beginning with the day on which that proprietor is 
given notice under subsection (3)(a) above, appeal to the sheriff principal against an 
order under subsection (2) above. 

(3B) A teacher disqualified by an order under subsection (2)(e) above may, before the expiry 
of the period of 28 days beginning with the day on which that teacher is given notice 
under subsection (3)(b) above, appeal to the sheriff principal against the order. 
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(3C) The proprietor of an independent school may not appeal against an order under 
subsection (2)(e) above disqualifying a teacher from being a teacher in any school. 

(4) Where by virtue of an order made […]under this Part of this Act any person is 
disqualified either from being the proprietor of an independent school or from being a 
teacher in any school, then, unless the order otherwise directs, that person shall, by 
virtue of the order, be disqualified both from being the proprietor of an independent 
school and from being a teacher in any school.  

 

101 Enforcement of orders9 

(1)  Any person who carries on an independent school which is not registered shall be liable 
on summary conviction to a fine not exceeding level 4 on the standard scale or to 
imprisonment for a term not exceeding three months or to both such fine and such 
imprisonment. 

(2) If any person uses […]— 

(a) school premises which are or any part of such premises which is; or 

(b) any accommodation provided at such premises which is, 

 disqualified by virtue of any order made under this Part of this Act, that person shall be 
liable on summary conviction to a fine not exceeding level 4 on the standard scale, or to 
imprisonment for a term not exceeding three months or to both such fine and such 
imprisonment. 

(3)  If any person acts as the proprietor of an independent school, […], while he is 
disqualified from so acting […] by any such order as aforesaid, he shall be liable on 
summary conviction to a fine not exceeding level 4 on the standard scale, or to 
imprisonment for a term not exceeding three months or to both such fine and such 
imprisonment. 

(3A) If any person who is, by virtue of this Part of this Act, disqualified from being a teacher 
in any school— 

(a) endeavours to obtain a position as a teacher; 

(b) accepts such a position; or 

(c) teaches, 

in any school, that person shall be liable on summary conviction to a fine not exceeding 
level 4 on the standard scale, or to imprisonment for a term not exceeding three months 
or to both such fine and such imprisonment. 

(4)  For the purposes of the foregoing provisions of this Part of this Act, a person who is 
subject to or deemed to be subject to a direction given under section 142 of the 
Education Act 2002 (c.32) shall be deemed to be disqualified from being the proprietor 

                                                 
9 Text amended by section 5(4) and schedule 1 of the Bill. 
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of an independent school or from being a teacher in any school[…] by an order made 
under this Part of this Act. 

 

102 Removal of disqualifications10 

(1)  If on the application of any person the Secretary of State is satisfied that any 
disqualification imposed by an order made under […] this Part of this Act is, by reason 
of any change of circumstances, no longer necessary, the Secretary of State shall by 
order remove the disqualification. 

(1A) The Scottish Ministers shall, as soon as reasonably practicable after making a decision 
under subsection (1) above, give notice to— 

(a) the applicant; and 

(b) the Registrar, 

of that decision. 

(2)  Any person who is aggrieved by the refusal of the Secretary of State to remove a 
disqualification so imposed may, before the expiry of the period of 28 days beginning 
with the day on which the applicant is given notice under subsection (1A)(a) above, 
appeal to the sheriff principal against that refusal. 

 

 103 Appeals under this Part11 

(1) An appeal— 

(a) made under— 

(i) section 98C(6) of this Act; 

(ii) section 97C(7) against an order made under section 98B(2) or (3) of this 
Act; 

(iii) section 98E(5) of this Act; 

(iv) section 99(3); or 

(v) section 100(3A) against an order made under section 100(2)(a) to (d) of this 
Act; or 

(vi) section 102(2) of this Act against a refusal to remove a disqualification 
relating to school premises or accommodation provided at such premises, 

shall be to the sheriff principal of the sheriffdom in which the school to which the 
appeal relates is situated; and 

(b) made under— 

(i) section 98C(7) against an order made under section 98B(4) of this Act; 

(ii) section 98C(6) of this Act; 

                                                 
10 Text amended by section 6(1) and schedule 1 of the Bill. 
11 Text amended by section 6(2) of the Bill.  

43



These documents relate to the School Education (Ministerial Powers and Independent Schools) 
(Scotland) Bill (SP Bill 22) as introduced in the Scottish Parliament on 29 March 2004 

 
 

 22  

(iii) section 100(3A) against an order made under section 100(2)(e) of this Act 
disqualifying a proprietor; 

(iv) section 100(3B) of this Act; or 

(v)  section 102(2) of this Act against a refusal to remove a disqualification 
relating to a proprietor or a teacher, 

shall be to the sheriff principal of the sheriffdom in which the appellant resides or, 
if the appellant resides outwith Scotland, the sheriff principal of Lothian and 
Borders at Edinburgh. 

(2) Where the sheriff principal allows an appeal under section 98C(6)(a) of this Act, the 
sheriff principal— 

(a) shall make an order directing the Registrar to register the school; and 

(b) may make an order imposing such conditions on the carrying on of the school as 
the sheriff principal thinks fit. 

(3) On an appeal under section 98C(6)(b) or 98E(5) of this Act, the sheriff principal may, 
whether or not the sheriff principal allows or refuses the appeal, make an order— 

(a) imposing any condition on the carrying on of the school; or 

(b) varying or revoking any such condition imposed by virtue of this Part of this Act, 

as the sheriff principal thinks fit. 

(4) Where, on an appeal under section 99(3) of this Act— 

(a) the sheriff principal allows the appeal, the sheriff principal shall make an order 
annulling the notice of complaint; and 

(b) where the Scottish Ministers have, pending the determination of the appeal, made 
an order under section 100(2) of this Act, the sheriff principal may make an 
order— 

(i) directing the Registrar to register the school; 

(ii) imposing such conditions on the carrying on of the school as the sheriff 
principal thinks fit; 

(iii) varying or revoking such conditions imposed by virtue of this Part of this 
Act as the sheriff principal thinks fit; or 

(iv) removing any disqualification imposed under section 100(2)(b), (c) or (e) of 
this Act. 

(5) Where, on an appeal under section 100(3A) of this Act— 

(a) the sheriff principal allows the appeal, the sheriff principal may make an order— 

(i) directing the Registrar to register the school; 

(ii) imposing such conditions on the carrying on of the school as the sheriff 
principal thinks fit; 

(iii) varying or revoking such conditions imposed by virtue of this Part of this 
Act as the sheriff principal thinks fit; or 
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(iv) removing any disqualification imposed under section 100(2)(b), (c) or (e) of 
this Act; or 

(b) the sheriff principal refuses the appeal, the sheriff principal may make any 
order— 

(i) imposing such conditions on the carrying on of the school as the sheriff 
principal thinks fit; or 

(ii) varying or revoking such conditions imposed by virtue of this Part of this 
Act as the sheriff principal thinks fit. 

(6) Where the sheriff principal allows an appeal under section 98C(7) or (8), 100(3B) or 
102(2) of this Act, the sheriff principal shall make an order removing the disqualification. 

(7)  Any person to whom an order made by the sheriff principal under subsections (2) to (6) 
above relates may, before the expiry of the period of 28 days beginning with the day on 
which the order is made, appeal on point of law only to the Court of Session. 

 

103A Proprietor which is body corporate etc.12 

(1) This section applies where the proprietor of an independent school is not an individual. 

(2) Any power in this Part of this Act, by virtue of which the Scottish Ministers may 
disqualify the proprietor of an independent school from being the proprietor of such a 
school includes power to so disqualify a relevant person. 

(3) For the purposes of any provision in this Part of this Act relating to the disqualification 
of the proprietor of an independent school from being the proprietor of such a school, 
the proprietor shall be so disqualified if a relevant person is so disqualified. 

(4) Any reference in this Part of this Act to the disqualification of the proprietor of an 
independent school from working with children, shall be construed as a reference to 
any relevant person’s being so disqualified. 

(5) Any reference in this Part of this Act to the proprietor of an independent school’s being 
(or not being) a proper person to be the proprietor of such a school, shall be construed 
as including a reference to any relevant person’s being (or not being) such a proper 
person. 

(6) In this section, “relevant person”, in relation to the proprietor of an independent 
school, means— 

(a) in the case of such a proprietor which is a body corporate, any person who— 

(i) is a director, manager or secretary of the body corporate; or 

(ii) purports to act in any such capacity; 

(b) in the case of such a proprietor which is a Scottish partnership, any person who— 

(i) is a partner; or 

(ii) purports to act in that capacity; and 

                                                 
12 Text inserted by section 7 of the Bill. 
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(c) in the case of such a proprietor which is an unincorporated association other than 
a Scottish partnership, any person who— 

(i) is concerned in the management or control of the association; or 

(ii) purports to act in the capacity of a person so concerned. 

 

103B Date of registration or removal from register13 

(1) Where, under section 98A(3) of this Act, the Scottish Ministers grant an application for 
registration of an independent school, the registration of that school shall, unless the 
Scottish Ministers otherwise direct, have effect from the beginning of the day on which 
the proprietor is, under section 98C(1) of this Act, given notice of the grant of the 
application. 

(2) Where, under section 103(2)(a), (4)(b)(i) or (5)(a)(i) of this Act, the sheriff principal 
makes an order directing the Registrar to register an independent school, the 
registration of that school shall, unless the sheriff principal otherwise directs, have 
effect from the beginning of the day on which such an order is made. 

(3) Where, under section 98D(3) of this Act, the Registrar removes a registered school from 
the register, that removal shall have effect from the beginning of the day following the 
day on which notice under section 98D(4) of this Act is given. 

(4) Where, under section 98D(1) or 100(2)(a) of this Act, the Scottish Ministers make an 
order directing the Registrar to remove an independent school from the register that 
removal shall, unless the Scottish Ministers otherwise direct, have effect from the 
beginning of the day following the day on which the order is made. 

 

—————————— 
  

    FINANCIAL MEMORANDUM  

 
INTRODUCTION 

69. The School Education (Ministerial Powers and Independent Schools) (Scotland) Bill 
provides the Scottish Ministers with new powers to direct education authorities and the managers 
of grant-aided schools to take specific actions to secure improvements following inspections by 
HMIE. These are contained in Part 1 of the Bill, which also places new duties on HMIE, 
managers of grant-aided schools and education authorities.  

70. Part 2 of the Bill amends the existing legislative provisions covering the registration and 
regulation of independent schools contained in the 1980 Act. Amendments are also made to the 
appeal system, in particular abolishing the Independent Schools Tribunal and providing that 
appeals will go before the sheriff principal. 

                                                 
13 Text inserted by section 7 of the Bill.  
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71. Ensuring Improvement in our Schools: A consultation paper and draft Bill was published 
in November 2003. Over 3400 copies were distributed. One was sent to every school and 
authority in Scotland. Respondees were asked to highlight any costs they envisaged as a result of 
the new provisions. Further consultation has taken place with HMIE, the Scottish Court Service, 
CoSLA and independent schools.  

PART 1 – POWER OF SCOTTISH MINISTERS TO REQUIRE ACTION BY SCHOOLS 
AND EDUCATION AUTHORITIES 

72. Part 1 introduces new powers for the Scottish Ministers and imposes new duties on 
HMIE, education authorities and managers of grant-aided schools.  The powers are intended to 
be “last resort” powers, and as such, it is thought they will be used infrequently. Costs will only 
arise from this part of the Bill if the powers are invoked.  

73. For the purposes of this memorandum, costs have been calculated on the basis of the 
administrative cost per reference leading to an enforcement direction. Separate costs are given 
for administering the powers in relation to improvements required in a school and for 
administering the powers in relation to improvements required in an education authority.  

74. We do not associate any costs involved in implementing any action specified in a 
direction.  Several authorities, in their responses to the consultation, identified potential 
implementation costs or costs associated with redistributing resources.  We have examined this 
issue again and concluded that such costs would not be attributable to the Bill. The provisions do 
not impose any new standards on education authorities or grant-aided schools, but seek to ensure 
that the existing standards are met. To reach these standards, we consider that adequate funding 
is already available.  In relation to the possibility of resources requiring to be redistributed, the 
timescales that would be involved in invoking the powers mean that an authority would be able 
to plan for any redistribution in its normal budget process. 

75. CoSLA have indicated that they do not think the powers proposed are necessary and will 
not need to be used. They therefore associate no new costs with the proposals. As stated above, 
we consider that the use of the powers will be rare, but that there will be minimal administrative 
costs for the authority in the instances where they are used.  

Costs on the Scottish Administration 

Scottish Executive Education Department 

76. The costs for the Scottish Executive relate to the administration of the new system as and 
when it is required. Officials will be required to liaise with the Scottish Ministers, HMIE and the 
education authority or grant-aided school throughout the process. The cost to the Scottish 
Executive of administering one reference about a school from HMIE through to enforcement 
direction is considered to be £1600. This is based on an assumption that 6 days of senior 
officials’ time would be involved.  The cost to the Scottish Executive of administering one 
reference about an education authority from HMIE through to enforcement direction is 
considered to be £2600. This is based on the assumption that 10 days of senior officials’ time 
would be involved.  It is assumed that each power would be used very rarely and therefore less 
than once a year.  In order to reach an estimated cost, an assumption has been made of one use 
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per year in relation to an education authority and one in relation to a school. These costs can 
therefore be met from within existing budgets. 

Her Majesty’s Inspectorate of Education (HMIE) 

77. HMIE have a new duty under these provisions to make a written reference to the Scottish 
Ministers if they are satisfied that an education authority or the managers of a grant-aided school 
have not taken sufficient action to secure improvement. They will also be consulted by the 
Scottish Ministers on any response received following a preliminary notice; before giving, 
varying or revoking an enforcement direction; and their advice may be sought by Ministers on 
progress made following an enforcement direction. 

78. The cost for HMIE of carrying out this new duty and providing additional advice to the 
Scottish Ministers and SE officials is estimated to be £2250 in relation to a reference about a 
school. This is based on the time associated with the professional involvement of inspectors 
administering the system. On the same basis, the cost involved in a reference in relation to an 
education authority is estimated to be £4500.  This is again based on the assumption that each 
power would be used once a year.  The costs can therefore be met from within existing budgets. 

Costs on local authorities 

79. Education authorities that receive a reference from the Scottish Ministers will have to 
identify staff to respond at the preliminary notice stage and after the enforcement direction stage 
(if relevant).  As CoSLA do not anticipate their use, and we consider their likely use to be rare, 
the costs are estimated to be minimal. 

Costs on other bodies, individuals and businesses 

Grant-aided schools 

80. Managers of grant-aided schools that receive a preliminary notice from the Scottish  
Ministers will need to respond and continue to liaise and provide information to the Scottish 
Executive if an enforcement direction is made. The cost of administering this system from 
reference to enforcement direction in the case of a school is estimated to be £1200.  This is based 
on the assumption that the process would be managed by the headteacher in consultation with the 
management board and that this would involve an average of 4 days. There are only eight grant-
aided schools and so it is very unlikely that there would be even one reference in any given year.  
These costs could be met from within existing budgets. 

PART 2 – INDEPENDENT SCHOOLS 

81. Part 2 of the Bill amends and revises the existing legislative provisions for independent 
schools contained in Part V of the 1980 Act.  Costs are estimated for the provisions, but as the 
provisions modify existing processes, additional costs are minimal.  
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Costs on the Scottish Administration 

Scottish Executive Education Department 

82. The Scottish Executive will continue to run the office of the Registrar of Independent 
Schools administering the registration and regulation of this sector. The registration procedure 
currently involves 5 days of officials’ time, costing on average £700 per school. This cost does 
not change as a result of the Bill.  

83. An average of 3 schools has registered each year over the last ten years. There is a low 
risk of an initial influx of new schools seeking registration as a result of the extension of the 
definition of an independent school. Any establishment that currently provides full-time 
education to fewer than 5 pupils of school age would at present fall under the definition of a “day 
care of children” service in the Regulation of Care (Scotland) Act 2001. None are currently 
registered.  We estimate that the number of establishments that would have to be brought under 
regulation as a result of the change in definition in the first year of implementation would be 
between 4 and 6. To account for this, an additional cost to the Scottish Executive is estimated at 
between £2800 and £4200 for the first year after implementation. Ongoing costs assume the 
possibility of 1 additional school being registered per year from year two onwards.  

84. We consider that the cost of setting conditions will be offset by their use. The use of 
conditions means that a school can be registered with a condition, if appropriate, rather than 
having its registration refused and having to apply again. Costs involved in this double-
administration will be saved.  Similarly, the introduction of conditions will give an alternative to 
notices of complaint in less serious cases.  

85. The implementation of a notice of complaint procedure is on average £2100 per notice. 
This is based on the assumption that it will involve between 5 and 10 days of senior officials’ 
time. Two notices of complaint have been served in the last 10 years. The changes in the 
procedure make it quicker rather than more likely to be used and, therefore, any increase in cost 
is considered likely to be minimal, and would be offset by the use of conditions as an alternative.  

86. The cost to the Scottish Executive of any appeals is £800 on the assumption that it will 
involve 3 days of senior officials’ time.  Despite the new rights of appeal being introduced by the 
Bill, we do not anticipate any increase in appeals. Rights of appeal are currently heard by the 
Independent Schools Tribunal. It has been required to meet very rarely; the last appeal was heard 
in 1977. While it is possible that the number of appeals may increase as a result of the changes to 
the appeal procedures, there is no evidence to suggest this will happen.  

Her Majesty’s Inspectorate of Education (HMIE) 

87. The system of registration has been changed by the provisions in the Bill. HMIE 
previously were involved in first stage inspections following provisional registration and carried 
out a final inspection at least one year after provisional registration. The revised system is not 
considered to place any additional cost on HMIE per school. The cost of registering a school to 
HMIE is estimated to be £5500 based on a school of up to 30 pupils. This is based on the 
assumption that the process will involve up to 11 days of inspectors’ time to assess paperwork, 
carry out a full inspection in the first six months and carry out follow up visits in the next year.  
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88. As stated above, an average three new independent schools are registered per year. 
Extending the definition of an independent school may result in an initial increase in the schools 
requiring registration in the first year. As such an additional cost for HMIE in the first year of 
implementation is estimated to be between £18,000 and £27,000 based on the assumption that 
the number of additional establishments that would have to be brought under regulation with 
implementation would be between 4 and 6. The additional costs for follow-up inspections in the 
second year on the same basis would be between £4000 and £6000. Total additional costs for 
year two, therefore, are estimated to be in the range £8500 to £10,500 including the assumption 
of 1 additional school being registered per year as a result from year two onwards.   

89. From year three of implementation HMIE will have an annual additional cost of £5500 
based on 1 additional school being registered each year as a result of the extension in definition.   

90. The costs for HMIE for appeals and regulation do not change as a result of the amended 
provisions. The time involved in a notice of complaint is estimated to be an average of 5 days; 
however this can rise to 8-10 days in more complex cases. The range, therefore, is between 
£2500 and £5000.  The cost of an appeal is estimated to be £1000 based on the involvement of 
an inspector for two days.  

Scottish Court Service 

91. The Bill abolishes the Independent Schools Tribunal, and gives rights of appeal to the 
sheriff principal. The sheriff principal had previously been the chair of the Tribunal, alongside 
two lay members.  

92. As outlined above, the Independent Schools Tribunal was required to meet very rarely; it 
last met in 1977. While, it is possible that the number of appeals may increase as a result of the 
changes to the appeal procedures, there is no evidence to suggest this will happen. The costs per 
case to the Scottish Court Service are estimated to be £3,700 for judicial salaries and £800 for 
running costs for the court service. 

Costs on local authorities 

93. Part 2 of the Bill has no cost implications for local authorities. 

Costs on other bodies, individuals and businesses 

Independent schools 

94. A regulatory impact assessment has been completed on the impact on independent 
schools as a result of the extension of the definition of these schools. It is only a very small 
number of schools that are likely to require to be registered as a result.  Any non-residential 
establishment that currently provides full-time education to fewer than 5 pupils of school age 
would at present fall under the definition of a “day care of children” service in the Regulation of 
Care (Scotland) Act 2001. The requirement to be registered with the Care Commission would 
cease when they become defined as independent schools. A small number of residential 
establishments that provide full-time education are currently registered as “care home” services. 
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For these establishments, the Care Commission costs would continue but their registration would 
be under “school care accommodation” services. 

95. There is no registration fee associated with registering an independent school with the 
Registrar of Independent Schools. The existing administrative costs for these schools is 
estimated to be on average £1500 per school taking into account the time involved for the head-
teacher to produce and submit the evidence required. Ongoing administrative costs on the same 
basis are estimated to be on average £180 per year. Any increase in these administrative costs as 
a result of the new provisions is considered to be minimal. A school providing an efficient 
education and safeguarding the welfare of the pupils will not be subject to any costs associated 
with regulation or appeals. 
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TABLE 1: SUMMARY OF COSTS PER USE FOR PART 1 OF THE BILL 

Note:  all costs in the table below represent new additional burdens on each body.   
 

Scottish Administration 
Part of Bill and 

Cost per measure 
Scottish Executive 

Education 
Department 

HMIE 
Grant-Aided 

Schools 

    
1a. Power to require 
action by managers 
of a grant aided 
school 

£1,600 £2,250 £1,200 

1b. Power to require 
action by education 
authorities in 
relation to a school 

£1,600 £2,250 N/A 

2.  Power to require 
action by education 
authorities 

£2,600 £4,500 N/A 

 
 
TABLE 2: SUMMARY OF COSTS FOR THE DEFINITION OF AN INDEPENDENT 
SCHOOLS UNDER PART 2 SECTION 3 

Note:  The summary table below shows the cost to the Scottish Executive Education Department 
HMIE and Newly defined independent schools during the first three years of implementation.  
All costs are additional to those currently incurred. Additional annual costs to the Scottish 
Executive and newly defined independent schools reach a new steady-state level in year 2.  
Additional annual costs to HMIE reach a new steady-state level in year 3.   
 

Scottish Administration 
Year of 

implementation  
Scottish Executive 

Education 
Department 

HMIE 

Newly defined 
Independent 

School (cost per 
school) 

 
Year 1 
 

£2,800 - £4,200 £18,000-£27,000 £1500 

 
Year 2 
 

£700 £8,500-£10,500 £180 

 
Year 3 onwards 
 

£700 £5,500 £180 
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EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE 

96. On 29 March 2004, the Minister for Education and Young People (Peter Peacock) made 
the following statement: 

“In my view, the provisions of the School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill would be within the legislative competence of the 
Scottish Parliament.” 

—————————— 
  

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 
COMPETENCE 

 
97. On 25 March 2004, the Presiding Officer (George Reid) made the following statement: 

“In my view, the provisions of the School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill would be within the legislative competence of the 
Scottish Parliament.” 
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SCHOOL EDUCATION (MINISTERIAL POWERS AND 
INDEPENDENT SCHOOLS) (SCOTLAND) BILL 

 
—————————— 

  
POLICY MEMORANDUM 

 
 
INTRODUCTION 

1. This document relates to the School Education (Ministerial Powers and Independent 
Schools) (Scotland) Bill introduced in the Scottish Parliament on 29 March 2004. It has been 
prepared by the Scottish Executive to satisfy Rule 9.3.3(c) of the Parliament’s Standing Orders.  
The contents are entirely the responsibility of the Scottish Executive and have not been endorsed 
by the Parliament.  Explanatory Notes and other accompanying documents are published 
separately as SP Bill 22–EN.  

POLICY OBJECTIVES OF THE BILL – AN OVERVIEW 

2. The objective of the School Education (Ministerial Powers and Independent Schools) 
(Scotland) Bill is to give the Scottish Ministers proportionate powers that will assist them to 
meet their statutory duty to endeavour to secure improvement in the quality of school education 
which is provided for Scotland. These measures assist in meeting the Scottish Executive’s 
overall commitment to secure the highest standards for every child, and to ensure that no child’s 
education suffers as a result of inaction on the part of any school, education authority or the 
Executive itself.  

3. The statutory duty on the Scottish Ministers to endeavour to secure improvement in 
school education is set out in section 3(1) of the Standards in Scotland’s Schools etc. Act 2000 
(the “2000 Act”). The 2000 Act sets out a framework for ensuring continuous improvement and 
raising standards in school education in Scotland. This improvement framework is one that 
education authorities and their schools are now embedding into their planning and reporting 
systems. However, there is a recognition that the framework is not quite complete.  The aim of 
Part 1 of this Bill is to complete the framework through the introduction of new powers for the 
Scottish Ministers that will ensure that appropriate action is taken to secure improvement after 
Her Majesty’s Inspectorate of Education (HMIE) inspections. 

4. The duty on the Scottish Ministers to secure improvement covers all school education, 
and Part 2 of the Bill amends the existing legislative provisions for independent schools. The 
statutory provisions for independent schools are contained in Part V of the Education (Scotland) 
Act 1980 (the “1980 Act”). They cover the process of registration and the procedures for 
addressing concerns about children’s education or welfare at these schools. The objective of Part 
2 of the Bill is to update these provisions to ensure that they apply consistently across the 
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independent school sector and that appropriate and timely action can be taken by Ministers to 
address concerns.  

5. The provisions of the Bill all amend existing legislation relating to the provision of 
education. As such, they make amendments to the 1980 Act and the 2000 Act. This reflects the 
objective of the Bill to build on the existing systems in place to deliver improvement. Therefore, 
the provisions fully integrate into the frameworks with which education providers are already 
familiar. 

CONSULTATION 

6. The Scottish Executive held initial discussions about the scope and content of this Bill 
with the key stakeholder groups over the summer of 2003. Meetings were held with 
representatives from Association of Directors of Education (ADES), CoSLA, Scottish Council 
for Independent Schools (SCIS) and HMIE.  A workshop to discuss and raise awareness of the 
Bill’s proposals with young people took place in association with Young Scot, Youthlink 
Scotland and the Scottish Youth Parliament in September 2003. Discussions continued over the 
consultation period and a meeting was held to discuss the proposals with sheriff principals. Visits 
were also made to three independent schools to gain a better understanding of the impact of 
current requirements and to discuss possible financial implications.  

7. Ensuring Improvement in Our Schools: A consultation paper and draft Bill was published 
on 6 November 2003.1 Over 3400 copies of the consultation paper were distributed to every 
school in Scotland, Scottish education authorities, public bodies, education organisations, 
equality organisations and youth organisations.  Further copies were distributed on request and 
the document was made available on the Scottish Executive and Young Scot websites. 
Additional questions were posted on the Young Scot and the Junior Exec website. The 
consultation period ran for 12 weeks, closing on 30 January 2004. Late responses were accepted 
and in total 49 responses were received.   

8. The majority of respondents agreed with the proposals to mirror the provisions in the 
Local Government in Scotland Act 2003 (the “2003 Act”) as the procedure for implementing the 
new ministerial powers in Part 1 of the Bill, and that these powers should be used only after a 
reference by HMIE. However, for the main part, education authorities and their representatives 
did not accept the principle that there was a need for the new ministerial powers. Some argued it 
was not necessary because there was no evidence that education authorities were not meeting 
HMIE recommendation, while others felt that there was already were sufficient powers within 
existing legislation. The Scottish Ministers have considered these points but remain satisfied that 
although these powers may be used infrequently, they are required, and that existing legislation 
would not allow them to act if an education authority did not take satisfactory action to secure 
improvement after HMIE inspections. The reasons behind this decision are discussed in more 
detail in the next section. 

9. The majority of respondents did not agree with the assumption made within the 
consultation paper that the proposals were cost-neutral. Most identified the costs of 
                                                 
1 Ensuring Improvement in our Schools: A consultation paper and draft Bill, Scottish Executive, November 2003 – 
http://www.scotland.gov.uk/ensuringimprovement  
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implementing any direction made by the Scottish Ministers, while other felt that there would be 
costs involved in administering the process. As a result, administrative costs have been 
associated with this Bill and are detailed in the Financial Memorandum. Implementation costs 
have not been included because the provisions do not impose any new standards on education 
authorities or grant-aided schools, but seek to ensure that the existing standards are met. To reach 
these standards, it is considered that adequate funding is already available. 

10. Responses to the proposals for grant-aided and independent schools were supportive. A 
further meeting has been held with SCIS to discuss the concerns they raised, in particular the 
intention behind taking a new ministerial power to set conditions on an independent school. It 
was agreed that the intended use of these powers as a proportionate measure would be made 
clear in this document and that examples of how they may be used would be given (see 
paragraphs 33 and 40). Clarification has also been given in the Explanatory Notes.  

11. An analysis of the responses will be published on the Scottish Executive website on 30 
March 2004 and hard copies with a letter outlining the next steps for the Bill are being sent to 
every respondent.2 

PART 1 – POWER OF SCOTTISH MINISTERS TO REQUIRE ACTION BY SCHOOLS 
AND EDUCATION AUTHORITIES 

Policy objectives 

12. The 2000 Act sets out an improvement framework for education authorities and their 
schools. It placed new responsibilities on education authorities, gave new powers to HMIE to 
inspect authorities, and introduced a new duty on the Scottish Ministers to endeavour to secure 
improvement in school education provided in Scotland with a view to raising standards. At the 
time of the 2000 Act, Ministers were not given any specific powers to secure improvement 
where authorities had not taken sufficient steps to do so. 

13. The Bill provides the Scottish Ministers with additional proportionate powers which will 
work with the existing framework. Under section 66 of the 1980 Act and section 10 of the 2000 
Act, if Ministers have concerns about a particular school or authority, they may request HMIE to 
inspect that school or authority. Under section 70 of the 1980 Act, the Scottish Ministers have a 
power that allows them to act if they are satisfied that an education authority, a School Board, or 
the managers of a school or educational establishment, are in breach of a statutory duty with 
regard to the provision of education. In such circumstances, Ministers can make an order 
declaring them to be in default of that duty and requiring them to discharge the duty by a 
specified date. If the duty is not discharged by that date, Ministers can make any arrangements 
they think fit to ensure that the duty is carried out. Alternatively, the Court of Session may, on 
the application of the Lord Advocate, order specific performance of the duty.  

14. However, at present, there is no power either for HMIE or Ministers to ensure that an 
authority or manager of a grant-aided school implements recommendations made by HMIE in 
their inspection reports. Section 70 is only relevant if there is a specific breach of a statutory 

                                                 
2 Ensuring Improvement in our Schools: Analysis of Consultation Responses, Scottish Executive, March 2003 – 
http://www.scotland.gov.uk/00019150 
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duty. Part 1 of the Bill seeks to give Ministers power to act in circumstances in which an 
authority or manager does not take satisfactory action to secure improvement after an HMIE 
report. While such circumstances are considered likely to be rare, Ministers need such powers in 
order that they can meet their duty to secure improvement if required.   

15.  From March to June 2002, the Scottish Executive conducted the National Debate on 
Education. It was intended as an inclusive dialogue with pupils, parents, teachers, employers and 
everyone else with an interest in the future of school education. Participants were encouraged to 
discuss what they thought was important for the future of school-age education, and what action 
needed to be taken to make their vision a reality. Over 20,000 people participated and the 
summary report on the key themes that emerged was published on 9 October 2002.3 

16. The Scottish Executive published its response to the National Debate on 29 January 
2003.4 It listed as one of its key priorities the need to strengthen the role of inspection and 
consider what additional powers may be required to ensure that underperformance is tackled. 
The importance placed on this by Ministers was reflected in the commitment in the partnership 
agreement, A Partnership for a Better Scotland: Partnership Agreement, published on 16 May 
2003. It states: 

 “that where the established steps of inspection, professional support and development do 
not secure the improvements identified for the local authority, Ministerial powers will be 
extended. These powers will be used as a last resort, and on the recommendations of the 
Inspectorate, to ensure that the action identified by the Inspectorate as necessary is taken 
by the local authority.” 

 
On 28 May 2003, the First Minister announced that the legislation required to meet this 
commitment would be introduced in the first year of the new Parliamentary session.  

17. The commitment in the partnership agreement makes clear that these powers are not ones 
that are expected to be used frequently. In general, authorities and schools respond positively to 
HMIE recommendations through the good working relationships that have developed between 
HMIE and education providers. The use of the powers is restricted in the Bill to circumstances 
where HMIE have identified areas where improvement is required, satisfactory steps have not 
been taken and where HMIE feel that ministerial intervention is therefore necessary. 

18. Under Part 1 of this Bill it is the authority or, in the case of grant-aided schools, their 
managers that will take the actions directed by the Scottish Ministers. The provisions do not 
allow for Ministers themselves to take the required action, but leaves the responsibility to make 
change, and the accountability for it, with the authority or the manager of the grant-aided school.   

19. Recent legislation aimed at securing improvement in local government and health gave 
Ministers additional powers to direct local authorities to take action in certain circumstances. It is 
important that any new ministerial powers work with existing powers to avoid duplication or 
                                                 
3 The National Debate on Education: Emerging Views, Scottish Executive, October 2002 - 
http://www.scotland.gov.uk/nationaldebate/   
4 Educating for Excellence: Choice and Opportunity, The Executive’s Response to the National Debate, Scottish 
Executive,  January 2003, p. 3 - http://www.scotland.gov.uk/nationaldebate/    
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confusion. As a result, the provisions proposed parallel those introduced in the 2003 Act for best 
value and community planning. The similarity between these powers will ensure that the two 
pieces of legislation can work alongside each other, demonstrating a consistent approach towards 
local authorities on the part of Ministers. While the powers under the 2003 Act may be triggered 
by reports from the Audit Commission, the powers proposed in this Bill will be triggered by a 
reference from HMIE.  

20. The preliminary notice provisions which are similar to those in the 2003 Act are the 
formal opportunity for authorities or the managers of grant-aided schools to explain their 
position to the Scottish Ministers before the power to issue a direction is used. It is their chance 
to explain any broader context and provide Ministers with more information about what action 
they have actually taken to secure improvement allowing Ministers to decide whether or not to 
move to the enforcement direction stage. If a direction is served on an authority or managers, 
Ministers have the power to revoke or vary it without going through the preliminary stage once 
more. This will allow Ministers to respond to both improving and deteriorating situations.  

21. In the 2003 Act there is provision for fast-track powers that does not require an Audit 
Commission report, allowing Ministers to act very quickly if necessary to protect the public 
interest from substantial harm. There are no equivalent provisions in this Bill because if 
Ministers became aware of a concern from another source about education provision they would 
wish to seek the advice of HMIE before taking any action.  

Alternative approaches 

Replicate the system of intervention in England and Wales 

22. The Education Act 2002 revised the system of intervention in schools causing concern in 
England and Wales.  The Act provided new powers for local education authorities (LEAs) and 
the Secretary of State, including reserve powers to generate partnership agreements and powers 
to create Interim Executive Boards. It also introduced a range of measures designed to ensure 
that fewer schools are placed in special measures following inspections and to ensure that those 
that are recover more quickly.  The new powers allow the Secretary of State to direct a variety of 
solutions to inadequate performance. 

23. Specifically, these measures: 

• enable the Secretary of State to appoint additional governors or direct the closure of a 
school; 

• allow LEAs or the Secretary of State to replace the governing body of a school with 
an Interim Executive Board in cases where a governing body obstructs rather than 
contributes to progress; 

• introduce a new power for the Secretary of State to direct an LEA to contract with a 
partner to provide consultancy advice to a school.  The range of possible partners is 
wide – it could be another school, another LEA or another public, voluntary or 
private sector body; 

• allow LEAs to consider the use of their intervention powers at an earlier stage. 
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24. The Executive does not propose to implement this range of powers in Scotland as the 
governance arrangements in schools are different and education authorities play a more central 
role in education provision.  Under section 70 of the 1980 Act, the Scottish Ministers already 
have powers of direction where an education authority is not meeting its statutory duty.  This Bill 
gives the Scottish Ministers powers to ensure that education authorities are taking action towards 
improvement where it is required.  It is considered that education authorities should remain 
responsible for securing improvement in schools. 

Seek similar powers as those sought for health  under the NHS Reform (Scotland) Bill 

25.  The Executive is currently seeking to extend ministerial powers of intervention in NHS 
bodies.  The Scottish Ministers currently have powers for intervening in the NHS, including the 
power to issue directions to a Health Board in relation to the performance of their functions.  
They also have power to declare a Health Board to be in default of its duties and to remove the 
members from office following an inquiry. In the NHS Reform (Scotland) Bill, introduced in the 
Scottish Parliament on 26 June 2003, the Executive proposes to extend ministerial powers 
further, since the existing powers may not be effective in enabling swift and targeted intervention 
in cases where a service is in severe difficulties and the Board is not able, or not willing, to 
resolve these at its own hand. 

26.  The Executive has therefore proposed a power that will allow Ministers to transfer, by 
direction, responsibility for providing a specified service from a Health Board to another health 
body or person with the appropriate skills and expertise. These powers would only be used as a 
last resort when Ministers consider that the body responsible under the National Health Service 
(Scotland) Act 1978 for providing that service has failed, is failing or is likely to fail to provide 
the service, or provide it to a standard that the Scottish Ministers regard as acceptable.  

27.  In education, the Executive believes that an extension to the ministerial power to direct is 
not needed. The new health power fits into an existing, escalating system of intervention and 
improvement in the NHS. The proposals in education fit into the improvement framework set out 
for education in the 2000 Act. Both systems are in place to ensure that improvement is made in 
the respective services, and recognise that the new powers are ones of ‘last resort’. The 
Executive is looking for proportionate and relevant powers relating to education, and does not 
seek powers to allow Ministers to transfer the responsibility for providing education to any other 
body than the education authority or the managers of a grant-aided school. The power to direct is 
sufficient to complete the existing framework for improvement in education. 

PART 2 – INDEPENDENT SCHOOLS 

Policy objectives 

28. The aim of Part 2 of the Bill is to amend and update the legislation governing 
independent schools to ensure that pupils in these schools receive efficient and suitable education 
and have their welfare adequately protected. All independent schools must be registered with the 
Registrar for Independent Schools and are subject to inspection by HMIE. Any boarding 
facilities in independent special schools are also subject to regulation and inspection by the Care 
Commission, with those facilities in other independent schools due to be subject to regulation 
and inspection by the Care Commission from 2005. 
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29. The Bill proposes a revision of the legislation governing independent schools for a 
number of reasons. First, many of the provisions in the 1980 Act date from the early part of the 
20th century and no longer reflect expectations of a modern school. In particular, they do not 
allow for quick action to be taken by Ministers, where necessary, to address child welfare 
concerns. Second, the appeal process lacks clarity and the constitution of the Independent 
Schools Tribunal has met with criticism. Third, the current minimum number of pupils required 
to constitute an independent school has caused practical difficulties. The aim of this part of the 
Bill, therefore, is to provide up to date, consistent, ECHR compliant and effective legislation in 
the interest of pupils. 

Meaning of “independent school” 

30.  The Bill extends the definition of an independent school. Presently, the definition only 
covers establishments with five or more pupils. Those providing full time education for fewer 
than five school age children have recently come under the regulation of the Care Commission as 
a result of the Regulation of Care (Scotland) Act 2001. The introduction of the new regulatory 
system creates a challenge for schools with rolls fluctuating around the five pupil mark. These 
establishments face the prospect of having to go through unnecessary registration, de-registration 
and re-registration procedures under both systems as their numbers fall and rise. It is also 
anomalous that establishments providing the same service should have different regulatory 
requirements. The new definition only covers schools and is not intended to apply to parents who 
choose to educate their children at home. 

31. By extending the definition of an independent school, the pupils in all these 
establishments will be protected to the same standards regardless of the number of pupils. Care 
Commission inspections have a focus on care and welfare, with integrated inspections carried 
out with HMIE to cover education. The role of HMIE in these inspections is the same as that for 
after school clubs and pre-school, which is not felt to be appropriate for establishments 
essentially operating as schools. The proposed change would create parity between “schools” 
providing education for five or more pupils, and those providing education for fewer than five 
pupils. The Executive believes that it is crucial that equality of standards for these establishments 
is secured, as one child is as important as another. The system of regulation for independent 
schools covers the care and welfare of children, as well as providing full HMIE inspections 
equivalent to that provided for education authority and grant-aided schools.  

Registration 

32. The provisions within the Bill aim to tighten up the registration procedures for 
independent schools. The concept of provisional registration is being removed. At the moment, 
there is no limit to the time that schools can remain provisionally registered as a consequence of 
never receiving a satisfactory HMIE report. Indeed, parents and others may often not realise that 
a school is only provisionally registered. In its place, schools will be required to provide more 
information before opening and Ministers will be able to set conditions on opening.  

33. The Scottish Executive recognises that it would be unreasonable to expect a new school 
seeking registration to be able to provide complete information at the time of an initial 
application. Therefore, a new power is proposed that will allow the Scottish Ministers to grant 
registration subject to identified conditions. For example, at the time of applying for registration, 
a proprietor may not have completed the formalities of employing all the teachers.  The power 
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will allow the Scottish Ministers to register the school with the condition that before it opens, 
any remaining necessary evidence is provided to allow Ministers to be satisfied as to the 
propriety of all teachers, for example, evidence that the necessary Disclosure Scotland checks 
have been carried out. To allow Ministers to take account of improving or deteriorating 
situations, it is also proposed that they are given the power to vary or revoke any condition set 
for a school.  

34. The Bill therefore retains the power for the Scottish Ministers to make regulations 
stipulating the information that is required to be provided by prospective proprietors. The present 
regulations date from 1957 and give the Registrar the power to request only very limited 
information. To allow for the relevant information to be gathered to allow the Scottish Ministers 
to reach a decision regarding registration, it is intended that these regulations are revised. Initial 
consultation on what sort of information should be required has already begun. 

35. The Bill proposes to give the Scottish Ministers a new power to define by regulations the 
categories of people that would not be considered proper persons to be teachers or proprietors. 
There have been discussions with the independent sector about the possibility at a future date of 
requiring that all teachers in independent schools be registered with the General Teaching 
Council for Scotland. This power would allow such a requirement to be introduced. 

36. The Bill also extends the reasons for denying registration. While a notice of complaint 
can be served by the Scottish Ministers on the grounds that efficient and suitable instruction is 
not being provided or the welfare of the children is not being safeguarded or promoted, there are 
currently no powers to refuse registration for the same reasons. The grounds have therefore been 
extended to allow for consistency between the registration and the notice of complaint 
procedures. They ensure that no school can begin to teach pupils if it cannot provide adequate 
evidence that the necessary resources are available to ensure that efficient and suitable 
instruction will be provided and that adequate policies will be put in place to ensure the welfare 
of pupils. 

37. The Scottish Ministers have been given the power to direct the Registrar to remove a 
school from the register if it is clear that the school is no longer operating. This is felt necessary 
as a result of a recent situation where it was clear that a school had stopped operating but 
because the Registrar had received no formal notification of its closure from the proprietor, it 
could not be removed from the register.  

Regulation 

38. In order to ensure that the Scottish Ministers can act quickly if necessary to address any 
child welfare concerns in a school, the notice of complaint procedure is strengthened. The notice 
of complaint procedure allows Ministers to deal with areas of concern or requiring improvement 
in independent schools. Currently, if a notice of complaint is served, the school has a minimum 
of six months to remedy or prevent a recurrence of the matter causing concern.  The Scottish 
Executive believes that there may be circumstances where this minimum period is inappropriate, 
for example if the issue can be easily rectified, or should be rectified more quickly. Therefore, 
provision has been made for the Scottish Ministers to specify time-limits appropriate to each 
notice.  
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39. The Bill introduces three new options for the Scottish Ministers to act in this area. One, in 
extreme cases, for example where there is considered to be the need for urgent action, the 
Scottish Ministers can act without first serving a notice of complaint. Two, Ministers may also 
issue an order without waiting for an appeal to be determined where a notice have been served 
but they are satisfied that there is a serious risk of harm to a pupil at the school.  

40. Third, when dealing with the complaints, the power to impose conditions will allow the 
Scottish Ministers an alternative option to issuing a notice of complaint or closing a school. An 
example would be if a particular annex of a building had been deemed unsafe during an 
inspection by the fire service. Rather than serve a notice of complaint on the school on the 
grounds that the premises are not suitable, the school could be allowed to continue operating on 
the condition the annex is not used until such time as the appropriate safety standards have been 
met. Conditions may also be used as an alternative to disqualification or removal from the 
register. The introduction of these powers is intended to allow the Scottish Ministers to give a 
proportionate response to any area of concern within a school.  

Appeals 

41. The Bill proposes significant changes to the system of appeals open to the proprietors and 
teachers of independent schools. Currently, appeals go before the Independent Schools Tribunal. 
This tribunal was highlighted in Public Bodies: Proposals for Change as one whose functions 
should be reviewed with the possibility of transferring their functions to the courts when a 
legislative opportunity arose.5 The Tribunal comprises of a sheriff principal and two lay 
members. However this composition has been criticised because the two lay members are 
appointed by the Scottish Ministers. Furthermore, while it was anticipated that the Tribunal 
might build up expertise in the area, it has met so rarely (last in 1977) that it has not been able to 
do so. From 1 September 2003, England transferred the appeal functions to the Protection of 
Children and Vulnerable Adults Care Standards Tribunal. The proposal for Scotland is to allow 
appeals against decisions of the Scottish Ministers to the sheriff principal. 

42. At present, both the Scottish Ministers and the Tribunal may make disqualification orders 
or orders removing a school from the Register. There is no appeal available where Ministers 
make such orders, although if the matter is dealt with by the Tribunal, there is a provision for a 
reference to the Court of Session by way of a stated case on a point of law. It is proposed that 
these orders will only be made by the Scottish Ministers with an appeal available to the sheriff 
principal, who will be able to consider the full circumstances of the case. A further appeal is 
available to the Court of Session on a point of law only. The provisions proposed ensure that any 
decision made by the Scottish Ministers can be appealed by the proprietor of the school, or in the 
case of a decision to disqualify a teacher, by the teacher, to the sheriff principal. 

Supplementary 

43. The Bill retains the use of the word “proprietor” for the person legally responsible for the 
running of an independent school. This is defined in the 1980 Act as the manager of an 
independent school. However, it is recognised that there are very few independent schools that 
are still run by individuals. The Bill, therefore, makes provision for proprietors that are not 

                                                 
5 Public Bodies: Proposals for Change, Scottish Executive, June 2001, p. 33: 
http://www.scotland.gov.uk/library3/government/pbreview.pdf  
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individuals but are bodies corporate, partnerships or unincorporated associations.  It is essential 
that the same safeguards are in place for these proprietors as for individuals. The Bill seeks to 
ensure that Ministers can look at all the individuals involved in the running of the school when 
considering whether the “proprietor” is a proper person.  

Alternative approaches 

Replicate provisions under Part 1 for independent schools 

44. Consideration was given to mirroring the new provisions in part 1 of the Bill by allowing 
for a preliminary notice and enforcement direction to be served on the proprietors of an 
independent school.  However, given the existing registration system and notice of complaint 
system, it was considered more appropriate to build on that existing system.  

Replicate provisions for independent schools in England and Wales 

45. A further alternative was considered that would take an approach similar to that in 
England where regulations prescribe in detail the standards required of independent schools.  To 
a significant degree, this reflects the more highly regulated nature of education provision in 
England, and was not deemed appropriate in the Scottish setting. 

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal opportunities 

46. The Bill does not have an adverse impact on the basis of gender, race, disability, marital 
status, religion or sexual orientation. The powers in both Parts of the Bill would allow Ministers 
to act if HMIE identified in the course of an inspection any action that was required to be taken 
by schools or education authorities to ensure equal opportunities and that appropriate action was 
taken.  

Human rights 

47. In considering whether the provisions of the Bill are compatible with the Convention 
rights (that is, those provisions in the European Convention on Human Rights (“the 
Convention”) which constitute “the Convention rights” within the meaning of the Scotland Act 
and the Human Rights Act 1998), it will be noted that the Bill does make provision (at section 
4(2) which inserts a new section 98B into the 1980 Act) to the effect that where Scottish 
Ministers refuse an application for registration they can in specified circumstances make an order 
disqualifying a proprietor from being proprietor of an independent school, or disqualifying the 
proposed teacher from being a teacher in any school. A disqualification order, involving a clear 
interference with an individual’s working life, might also involve an interference with an 
individual’s private life, raising the possibility of Article 8 of the Convention applying. 
However, disqualification could be ordered only in limited circumstances and, in balancing the 
right to respect for family life with the need to protect the rights and freedoms of others, it is 
considered that Article 8(2) provides sufficient justification for any interference with an 
individual’s private life. 
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48. There is also provision in the Bill (in section 4(1) which inserts new provisions into 
section 98 of the 1980 Act) to the effect that an order imposing a disqualification is to be 
recorded in a register, which is to be available for public inspection. In considering whether that 
raises an Article 8 issue, in relation to the right for respect for a person’s private and family life, 
his home and his correspondence, it should be noted that the actual information which would be 
provided is very brief, with no details of the nature and circumstances of the disqualification 
itself being included. The provisions are considered to achieve a fair balance between the rights 
of the individual and the community as a whole. 

49. Finally, it will be noted that there is no appeal against an order made by Scottish 
Ministers to remove a school from the register, where Ministers are satisfied that a registered 
school is no longer being carried on as such. While an Article 6 issue might be thought to arise in 
that connection it is considered that existing remedies are reasonable and that a specific right of 
appeal is not required. It should be noted in particular that a proprietor wishing to resume 
operations could simply submit, at no cost, a fresh application. 

50. In summary, the Convention rights issues arising in relation to the Bill, as set out above, 
have been carefully considered, and the Scottish Executive believes that the Bill is compatible 
with the Convention rights. 

Island communities 

51. The Bill has no disproportionate effect on island communities.  

Local government 

52. The effects on education authorities are set out in more detail throughout the policy 
discussion on Part 1 of the Bill in this memorandum. The Bill will have an impact on local 
government as education authorities may be required to respond to a preliminary notice or to an 
enforcement direction.  These new procedures do not raise any new expectations on authorities, 
and therefore, as detailed in the Financial Memorandum any costs would relate only to the 
administration of the new procedures, and not compliance costs. 

53. The revision of the legislation governing independent schools and the introduction of 
ministerial powers to ensure improvement in grant-aided schools provide education authorities 
with additional safeguards. Many education authorities fund places at these schools and have the 
reassurance that the standards of education at these schools are open to equivalent levels of 
scrutiny as their own and will be held to account in a similar manner.  

Sustainable development 

54. The Bill will have no impact on sustainable development.  
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Education Committee 
 

7th Report, 2004 (Session 2) 
 

Stage 1 Report on School Education (Ministerial Powers and Independent 
Schools) (Scotland) Bill 

 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 

1. The School Education (Ministerial Powers and Independent Schools) 
(Scotland) Bill was introduced to Parliament on 29 March 2004 and was assigned 
to the Education Committee for Stage 1 scrutiny. 

2. The first part of the Bill provides Ministers with new powers of intervention in 
situations where schools or education authorities fail to implement the 
recommendations of Her Majesty’s Inspectorate of Education (HMIE). The second 
part of the Bill updates the existing legislative framework for the registration and 
monitoring of independent schools. Together, the two components of the Bill are 
designed to enable Ministers to fulfil the duty placed on them by the Standards in 
Scotland’s Schools etc Act 2000 “…to endeavour to secure improvement in the 
quality of school education in Scotland”. 

3. As part of its programme to improve public services, the Scottish Executive’s 
Partnership Agreement notes that: “Where the established steps of inspection, 
professional support and development do not secure the improvements identified 
for the local authority, we will extend Ministerial powers to intervene, as a last 
resort and on the recommendations of the Inspectorate, to ensure that the action 
identified by the Inspectorate as necessary is taken by the local authority”. 

Consultation 

4. The Scottish Executive consulted widely on the draft Bill between 6 
November 2003 and 30 January 2004 with over 3400 copies of the consultation 
paper1 being distributed. Only 49 responses were received. The Committee is 
satisfied with the efficacy of the consultation process and believes that the 
low response rate reflects the lack of any significant concern over the Bill. 

                                            
1 Ensuring Improvement In Our Schools, Scottish Executive, November 2003. 

SP Paper 177 1 Session 2 (2004) 
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5. At its meeting on 5 May 2004, the Committee took oral evidence on the Bill 
from— 

Graham Donaldson (HM Senior Chief Inspector) and Chris McIlroy, (Chief 
Inspector), HM Inspectorate of Education, Jacquie Roberts (Chief Executive) 
and Ronnie Hill (Regional Manager SE), Scottish Commission for the 
Regulation of Care (Care Commission), Colin Reeves, (Head of Schools 
Division) and Rachel Edgar (Bill Team Leader), Scottish Executive. 

 
6. At its meeting on 12 May 2004, the Committee took oral evidence from— 

Cllr Rev Ewan Aitken (Education Executive Group), Anna Fowlie (Children 
and Young People Team Leader), Convention of Scottish Local Authorities, 
Margaret Doran, Association of Directors of Education in Scotland, Alex 
Easton (President), Colin Mair (Council Member), Headteachers’ Association 
of Scotland, Judith Sischy (Director), Scottish Council of Independent 
Schools, Peter Peacock (Minister for Education and Young People), Euan 
Robson (Deputy Minister for Education and Young People) Colin Reeves 
(Head of Schools Division) and Rachel Edgar (Bill Team Leader), Scottish 
Executive. 
 

7. In addition to the oral evidence and accompanying written submissions from 
taken at these meetings, the Committee considered 12 pieces of written evidence 
which were submitted in response to the call for evidence announced on 30 March 
2004. These submissions are reproduced in Annexe E.  

8. The Committee would like to thank all those who took the time to provide 
evidence to it. 

PART 1: MINISTERIAL POWERS 

Existing legislative framework 

9. The Scottish Executive’s consultation paper on the draft Bill2 identified that 
there was a gap in the current legislative framework for securing improvement 
within schools. Section 70 of the Education (Scotland) Act 1980 affords Ministers 
the power to require education authorities, School Boards or the managers of 
schools who are in breach of a statutory duty affecting the provision of education 
to carry out that duty. If the duty is not performed then Ministers can make any 
arrangements they consider appropriate.  

Need for extension of legislative framework 

10. Despite the very broad powers outlined above in paragraph 9, the 1980 Act 
provides no specific mechanism to guarantee that the recommendations of a 
particular HMIE inspection are implemented as this is not a statutory duty and 

                                            
2 Ensuring Improvement In Our Schools, Scottish Executive, November 2003. 
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therefore, according to the Bill’s Policy Memorandum3, Ministers require the 
additional powers outlined in the Bill in order to ensure that they can meet their 
duty to secure improvement in educational quality if required and to provide a 
“…prudent end point to the process”4. The Bill can also be viewed as resolving 
“…unfinished business from the 2000 act”5. The Committee recognises the 
continuity of the relationship between schools and HMIE but accepts that 
the Bill provides a legal endpoint to the HMIE process and therefore could 
make a contribution to Scottish Executive’s educational improvement 
agenda6. 

11. HMIE has implemented (since August 2003 for primary schools and January 
2004 for secondary schools) a new proportionate inspection system where every 
primary and secondary school is inspected once every seven and six years 
respectively. Therefore every school can expect to be inspected once during the 
course of an individual pupil’s time in that school. After an initial core HMIE 
inspection, followup inspections are performed to drive further and continuous 
improvement in particular schools. These followup inspections are proportionate to 
the need for, and capacity to achieve, improvement.  

12. The need for the Ministerial powers proposed in Part 1 of the Bill was 
supported by a number of “consumer” interests including the Scottish Youth 
Parliament and Children in Scotland but questioned by a number of local 
authorities on the grounds that this part of the Bill was unnecessary and that there 
was no evidence that HMIE recommendations were not taken seriously and acted 
upon. This finding echoes the results of the Executive’s consultation on the draft 
Bill7 which noted that: “Most education authorities, however, disagreed with the 
principle behind the proposed new legislation”. Education authorities represented 
20 of the 49 respondents to the consultation on the draft Bill. 

13. Before the new system of inspection was introduced (see paragraph 11), 
historical data (see Table 1) indicate that there were schools where followup 
inspections revealed concerns8. However, as HMIE noted: “At that point, schools 
and authorities had to satisfy us that 80 per cent of the points of action set out in 
our report had been implemented before we would disengage. In other words, the 
judgment of the follow-up inspection in some cases indicated that the school had a 
fairly good standard of education and had taken some steps towards our 
recommendations, but that it had not yet reached the very high threshold at which 
we felt we could disengage. Just because the schools were in that category did 
not mean that we necessarily had serious concerns about the quality of education. 
The number of schools that fell into that latter category would have been much 
smaller”9. The Committee note that the section 70 power from the Education 
(Scotland) Act 1980 (see paragraph 9) has been used once in the past: “On the 
only occasion of its use that I can recall, the council in question acted immediately 
                                            
3 SP Bill 22-PM. 
4 Donaldson, Official Report, 5 May, col 1307. 
5 Doran, Official Report, 12 May, col 1331. 
6 The text of this paragraph was agreed by a majority decision. 
7 Ensuring Improvement In Our Schools: An Analysis of Consultation Responses. Scottish 
Executive, March 2004. 
8 SPICe Briefing SB 04-32. 
9 McIlroy, Official Report, 5 May col 1316. 
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to rectify the deficiency, which related to the breach of a specific duty in the case 
of an individual child”10.  

14.  There may be, however, some schools where, despite HMIE’s best efforts, 
concerns about quality continued. This could compromise the education of pupils 
and the Bill would enable HMIE to seek Ministerial intervention under the Bill to 
secure improvement.  

Table 1 

 Year No. of followup 
inspections 

No. of followup inspections 
resulting in an 
unsatisfactory report 

% 

    
1999 – 00 138 7 5 
2000 – 01 220 8 4 
2001 – 02  205 10 5 
2002 – 03 116 13 11 
2003 – 04* 136 10 7 
    
*  Data only available for period 1.4.03 – 31.1.04 
 
 
15. The Policy Memorandum accompanying the Bill states that it is likely that the 
use of the power would be very rare due to the strong working partnership that 
exists between HMIE, education authorities and individual schools. Indeed, 
Highland Council, in its written submission, noted that the powers being created in 
the Bill were a “...’sledgehammer to crack a nut’ that barely exists !”11. The 
Convention of Scottish Local Authorities (COSLA) commented that “…I have yet to 
work out a scenario in which the Executive thinks that the powers might be 
used”12. This was a view echoed by the Headteachers’ Association of Scotland 
who said “…I cannot envisage a situation in which the proposed power would be 
needed”13.  

16. The Committee recognises that the possible use of the Minister’s powers 
would be a very rare event as the vast majority of education authorities and 
schools respond positively to HMIE reports. Furthermore, the Committee notes 
that resort to the powers outlined in the Bill would represent a failure of the 
partnership between HMIE, education authorities and schools and, as noted by the 
Headteachers’ Association of Scotland: “If a school really struggles – which will 
partly be the school’s fault but also the fault of the local authority and HMIE – the 
naming and shaming culture could well be devastating for youngsters in the 
school”14. However, the Committee recognises that the need to secure 
educational improvements must override any political difficulties or sensitivities 
that may arise.  The Minister for Education and Young People suggested that: 
“The fact that a power might not be used does not necessarily mean that it has no 
                                            
10 Reeves, 5 May, col 1312. 
11 Highland Council, written submission. 
12 Aitken, Official Report, 12 May 2004, col 1337. 
13 Easton, Official Report, 12 May 2004, col 1350.                                                                                                              
14 Easton, Official Report, 12 May 2004, col 1347.                                                                                                              
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value. The very fact that a power exists might well help focus people’s minds in 
circumstances in which their minds might not otherwise be focused”15. The 
Committee welcomed the Minister’s assurance that the powers in the Bill were 
designed to ensure that local authorities themselves took action to bring about 
improvements, not to have Ministerial ‘hitsquads’ taking over schools16. 

17.  A slightly alternative perspective was provided by the Headteachers’ 
Association of Scotland who noted that: “Educationally, I hope the bill will be 
irrelevant. If it is irrelevant, that will be a sign of success, because it will mean that 
the system is working well”17. 

Timing of the Bill 

18. The Committee notes that there was a commitment in the Partnership 
Agreement to provide Ministers with additional powers to secure improvements 
within schools (see paragraph 2) but questions the timing of the introduction of the 
Bill and whether it is the most pressing element of the Executive’s legislative 
programme or the most critical component of the broader educational agenda, 
especially given the very recent introduction of the new proportionate inspection 
regime by HMIE which perhaps needs time to embed itself in operational practice 
(see paragraph 10). The Headteachers’ Association of Scotland observed that 
postponing the Bill would be a “…positive signal” to education professionals as it 
would allow “… people to see whether we can deliver the improvement agenda 
without it” 18. The Committee sees no justification in postponing the Bill but 
suggests that Ministers might wish to consider these points19. 

Relationship between HMIE and local authorities 

19. In response to the Education Committee’s call for evidence on the Bill on 30 
March 2004, 12 written submissions were received, including seven from local 
authorities. A recurrent theme in the submissions from local authorities was that 
the Bill represented a challenge to local democracy and accountability and was a 
part of a centralising agenda that would represent “…a shift in power from local to 
central government”20. It could also, according to Highland Council “…potentially 
impact on the democratic process and decision making rights of the Council…”21. 
COSLA stated in their written evidence that: “It is our view that we cannot see the 
Bill in isolation, but must consider the proposal to give Ministers new powers to 
intervene in schools within the wider political context facing Scottish local 
government. COSLA has consistently argued against the Executive taking an 
increasingly interventionist approach to local government and local government 
services”22. During oral evidence, COSLA told the Committee that: “We view the 

                                            
15 Peacock, Official Report, 12 May 2004, col 1379. 
16 The text of this paragraph was agreed by a majority decision. 
17 Easton, Official Report, 12 May 2004, col 1354. 
18 Easton, Official Report, 12 May 2004, col 1353. 
19 The text of this paragraph was agreed by a majority decision. 
20 Falkirk Council, written submission. 
21 Highland Council, written submission. 
22 COSLA, written submission in support of oral evidence. 
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bill in the context of one or two other things that seem to be coming through in that 
might be described as a more centralising agenda”23. 

20. The Committee does not believe that the Bill would necessarily constrain the 
autonomy of local authorities but rather is a complement to the Minister’s powers 
to ensure the quality of school education. In addition, it is clear from the evidence 
given by the Minister that there is no intention for the Scottish Executive to 
micromanage the school inspection process or to jeopardise the strong working 
relationships that exist between HMIE and local authorities. Responsibility for the 
implementation of the Minister’s direction would fall to local authorities. This view 
was echoed by HMIE who stated that: “It is not my belief that the powers in the bill 
will, by themselves, change the nature of the relationship”24. 

21. The Local Government in Scotland Act 2003 provides for Ministerial 
intervention in the areas of best value and community planning to be triggered by 
a recommendation from the Accounts Commission. The proposed Bill would 
provide a parallel process with Ministerial intervention being triggered by a written 
recommendation from HMIE. COSLA in their written submission in support of their 
oral evidence suggested that: “The proposals will also not help consistency, as by 
proposing separate legislation and new powers of intervention in schools, the 
Executive is moving away from a coherent approach that the Best Value 
inspection, audit and intervention regime provides.  The best value regime and 
powers of intervention included in the Local Government in Scotland Act 2003 are 
meant to cover all local authority services.  Creating new intervention powers in 
relation to schools and education authorities goes against the principle of Best 
Value. This proposal effectively creates an unnecessary parallel process”25. 
However, the Committee accepted the Minister’s explanation that the inspection 
process in the Bill was distinct from the best value powers contained in the 2003 
Act which could not be used as a substitute for the powers in the present Bill. 

Process 

22. Once triggered by HMIE, Ministerial intervention would operate in two stages. 
Firstly, a preliminary notice would be served by Ministers on the education 
authority which had in HMIE’s view failed to implement its recommendations. This 
notice would require a written response within a certain period. If following receipt 
of the response, and comment from HMIE, Ministers believe that there is still a 
need for intervention, an enforcement direction would be issued. 

23. It is not clear from either the Bill or the evidence provided which particular 
circumstances would trigger HMIE to recommend Ministerial intervention. The 
Committee recommends that the triggers that could lead HMIE to 
recommend Ministerial intervention should be clarified. 

24. If the situation regarding a particular school or education authority is so grave 
that Ministerial intervention is required, the Committee recognise the need for due 

                                            
23 Aitken, Official Report,12 May 2004 col 1330. 
24 Donaldson, Official Report, 5 May 2004, col 1309. 
25 COSLA, written submission in support of oral evidence. 
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process to be followed but it is imperative that there is not any excessive delay 
that could compromise pupils’ education.  

Financial Implications 

25. The Committee notes the conclusion of the Finance Committee (see 
Annexe A) that the Financial Memorandum accompanying the Bill represents 
an accurate reflection of the costs which would fall upon the Executive and 
HMIE. 

PART 2: INDEPENDENT SCHOOLS 

Introduction 

26. Although parts 1 (Ministerial Powers) and 2 (Independent Schools) of the Bill 
both contribute to Ministers’ statutory duty under the Scotland’s Schools etc Act 
2000 “…to endeavour to secure improvement in the quality of school education in 
Scotland”, the Education Institute of Scotland suggested that it would have been 
“…more logical” if the two parts had been handled in separate Bills. However, the 
Minister for Education and Young People commented that the two parts of the Bill 
formed a “…neat complementary package, which helps improve Scottish 
schools…”26. 

27. As noted in paragraph 1, the second part of the Bill overhauls and updates 
the legislative framework governing independent schools, some of which dates 
from the early 20th century and which does not enable Ministers to take rapid 
action to ensure pupils in these schools are receiving the best possible education. 
As the Scottish Council of Independent Schools noted: “The regulations that 
govern independent schools are pretty ancient and full of antique language. The 
regulations could do with tidying up and modernising”27. 

28. The Committee supports the approach to modernising the legislative 
framework for registering and monitoring independent schools. 

29. The Bill extends the definition of an independent school to include 
establishments with fewer than five pupils. This definition aligns with that for 
schools which are regulated by the Care Commission under the terms of 
Regulation of Care (Scotland) Act 2001 and ensures that all children are treated 
equally in this respect. This alignment is important as responsibility for the 
inspection of residential and early years care currently falls on HMIE under the 
terms of the Children Act (Scotland) 1995 but from 2005, this responsibility will 
transfer to the Care Commission. In order to ensure that the burden of inspection 
and requests for information is not excessive, HMIE and the Care Commission 
collaborate through joint training, inspections and reports and have a signed a 
memorandum of understanding regarding the sharing of information.  

30. It is imperative that the two regulatory regimes operated by HMIE and the 
Care Commission dovetail in order to minimise the regulatory impact on 
independent schools. The Regulation of Care (Scotland) Act 2001 refers to a “fit” 
                                            
26 Peacock, Official Report, 12 May 2004, col 1394. 
27 Sischy, Official Report, 12 May 2004, col 1354. 
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person to work in a care establishment, while the Bill demands that “proper” 
persons work in schools. Scottish Council of Independent Schools expressed the 
hope that “… a ‘proper’ person is the same as a ‘fit’ person”28. The Scottish 
Executive recognised that “…the language was different, but we are talking about 
different requirements”29 as the requirements for a care role and an educational 
role are different. The Care Commission, in its written submission supporting its 
oral evidence, argued that “…the procedures for liaison and notification should be 
enshrined in legislation in the same way as the duty to collaborate with HMIE is 
specified in the Regulation of Care (Scotland) Act 2001”30 although in oral 
evidence, it was suggested that “…I am not sure whether a statutory basis for 
liaison and notification is required”31. 

31. The Committee recommends that, irrespective of whether joint working 
is a statutory imperative, the Executive must ensure that HMIE and the Care 
Commission work closely together to ensure the two regulatory regimes 
operate seamlessly and their associated information demands are 
coordinated.  

32. The Bill specifies that the proprietor of an independent school and all 
teachers must be “proper” persons but makes no explicit reference to the non-
teaching or support staff who work within schools but who will inevitably have a 
significant level of interaction with children. The Minister for Education and Young 
People believed that “…the point is covered. You will be aware of the provision for 
the register of people who are unsuitable to work with children”32.  

33. The Scottish Council of Independent Schools’ written submission in support 
of their oral evidence notes that the Bill gives power to Ministers: “…to impose any 
conditions on the carrying on of a registered school, or vary or revoke any such 
condition as they think fit”33. This is a highly general power34 and it was observed 
that “…it would be frightening to think that the power was there with no 
parameters”35. 

34. The Committee accepts the need for Ministers to be able to intervene on the 
basis of a recommendation from HMIE. However, the Committee recommends 
that it may be prudent for the power to be more focused. 

35. The Committee endorsed the view of the Subordinate Legislation 
Committee (see Annexe B) that the powers contained in section 4(2) of the 
Bill should be exercisable by affirmative procedure rather than by annulment 
procedure and that there should be a statutory duty to consult before the 
power is exercised. 

                                            
28 Sischy, Official Report, 12 May 2004, col 1357. 
29 Edgar, Official Report, 12 May 2004, col 1392. 
30 Care Commission, written submission. 
31 Roberts, Official Report, 5 May 2004, col 1325. 
32 Peacock, Official Report, 12 May 2004, col 1392. 
33 Scottish Council of Independent Schools, written submission. 
34 School Education Ministerial Powers and Independent Schools) (Scotland) Bill, section 5, 

subsection (1)(a). 
35 Sischy, Official Report, 12 May 2004, col 1355. 
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Conclusions 

36. The Committee reports to Parliament that the general principles of the 
School Education (Ministerial Powers and Independent Schools) (Scotland) 
Bill are intended to complete the school inspection process by providing 
Ministers with the ability to intervene, as a matter of last resort, to secure 
educational improvement and valuably and uncontroversially updates the 
legislation controlling the regulation of independent schools36. 

37. The Committee recommends to Parliament that it approve the general 
principles of the School Education Ministerial Powers and Independent 
Schools) (Scotland) Bill37. 

 

                                            
36 The text of this paragraph was agreed by a majority decision. 
37 The text of this paragraph was agreed by a majority decision. 
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ANNEX A 
 

 
Finance Committee 

 
 Report on the Financial Memorandum of the School Education (Ministerial 

Powers and Independent Schools) (Scotland) Bill 
 
The Committee reports to the Education Committee as follows— 
 
Background 

38. Under Standing Orders, Rule 9.6, the lead committee in relation to a Bill must 
consider and report on the Bill’s Financial Memorandum at Stage 1.  In doing so, it 
is obliged to take account of any views submitted to it by the Finance Committee. 

39. This report sets out the views of the Finance Committee in relation to the 
Financial Memorandum published to accompany the School Education (Ministerial 
Powers and Independent Schools) (Scotland) Bill, for which the Education 
Committee has been designated by the Parliamentary Bureau as the lead 
committee at Stage 1. 

 Introduction 

40. At its meeting on 20 April 2004, the Finance Committee took oral evidence 
on the Financial Memorandum from— 

Graham Donaldson, HM Senior Chief Inspector and Stuart Robinson, Head 
of Corporate Services, HM Inspectorate of Education 

 
41. At its meeting on 27 April 2004, the Committee took oral evidence from— 

Rachel Edgar, Bill Team Leader, Isla Jack, Bill Team member  and Donna 
Bell, Education Finance Team Leader, Scottish Executive 
 

42. In addition to the oral evidence taken at these meetings, the Committee 
considered written evidence submitted by Her Majesty’s Inspectorate of Education 
(HMIE), the Scottish Council of Independent Schools (SCIS) and the Scottish 
Court Service.   These submissions are reproduced at Appendix B.  

43. The Committee would like to express its gratitude to all those who took the 
time to provide evidence in relation to this Financial Memorandum. 

Financial Memorandum 

44. The Financial Memorandum does not anticipate substantial financial 
implications; it states that the powers outlined in Part 1 of the Bill are likely to be 
used infrequently and that the additional costs associated with Part 2 are minimal.  
All the costs outlined in the Financial Memorandum are shown in Appendix A.       
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45. The Explanatory Notes published to accompany the Bill set out the main two 
objectives of the Bill: it introduces new ministerial powers covering education 
authorities and grant-aided schools, and revises and amends existing legislation 
governing independent schools.  

46. Part 1 introduces new powers of direction for the Scottish Ministers to secure 
improvement in the quality of school education that is provided in education 
authority and grant-aided schools in Scotland. It also places new duties on Her 
Majesty’s Inspectorate of Education (HMIE), managers of grant-aided schools and 
education authorities.   

47. Part 2 amends the existing legislative provisions for independent schools 
contained in Part V of the Education (Scotland) Act 1980.  These cover the 
process of registration and procedures for addressing concerns and complaints 
about the operation of these schools.  The Bill updates the provisions on 
applications for registration to include, in the matters considered, whether efficient 
and suitable education will be provided for pupils and whether those pupils will 
have their welfare safeguarded.  Amendments are also made to the appeal 
system, in particular abolishing the Independent Schools Tribunal and providing 
that appeals will go before the sheriff principal. 

Summary of Evidence 

48. Of the organisations invited to provide written evidence, the Scottish Court 
Service said that it had nothing further to add to the costs already set out in the 
memorandum.   

49. SCIS outlined concerns about potential additional costs which could result 
from the Bill: that proposals to give Ministers the power to vary or revoke any 
condition set for a school - to take account of improving or deteriorating situations - 
could potentially impose financial burdens on schools; that modernising 
Regulations will increase the already significant administrative burdens on 
independent schools; and that the role proposed for the Care Commission in 
regulating and inspecting boarding facilities will have significant financial 
implications for all schools with boarding provision. 

Use of Ministerial powers  
50. In oral evidence, Members questioned the assumptions underlying the extra 
costs contained in the financial memorandum, particularly those which will fall on 
HMIE in the first three years and which depend on assumptions HMIE made about 
the number of establishments which would be affected by the bill38.   

51. HMIE responded by saying:  

“At the moment, we have no engagement with places with less than five 
pupils, which are not defined as schools. The bill introduces the possibility of 
such establishments being brought within the registration process. The 
information that is available to us suggests that a very small number of 
schools that were not hitherto part of the process would be brought under the 

                                            
38 Ewing, Official Report, 20 April 2004, col. 1273. 
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process in year 1, hence the range of four to six schools. It is hard to be sure 
but we are assuming that, thereafter, one additional school of fewer than five 
young people will be brought into the process per year.”39   

52. In general, HMIE said that it considered any additional costs associated with 
the new ministerial powers to be minimal:  

“The ministerial powers would be used only if there were serious concerns 
about what was happening in an individual school or authority in relation to 
the quality of education that young people were receiving. Therefore, the 
expenditure that an authority would have to engage in would be an 
expenditure that it should have engaged in anyway to provide the necessary 
education that it should provide for the youngsters.”40

53. The Committee was concerned that in a situation where a serious problem 
had been identified in a school or local authority and improvements had not been 
made in sufficient time, that HMIE’s involvement could potentially be far greater 
and therefore more expensive. 

54. HMIE’s response was that it is already capable of dealing with such a 
scenario under its current inspection strategy of continued engagement with 
schools and authorities.  Therefore, it did not see any additional costs arising from 
the Bill.41   

55. On a related point, the Committee questioned whether it was likely that if 
Ministers identified serious failings within a school or an authority, that they would 
not seek to release staff to deal with those failings: 

“If there had been consistent failings in an education authority, I would be 
surprised if the minister said, "You've given me no feeling at all that you're 
going to be able to improve, but here's a further direction, which we may well 
review in a few months' time." The minister would say, "Your management 
process has to change. Either we will put in new managers or we will have 
close reporting with the centre." Such action could have considerable cost, 
but it is not mentioned in the financial memorandum.”42     

56. However, Scottish Executive officials made it clear that it is not the intention 
of the Bill to allow Ministers to take over the running of schools or authorities, or to 
place people within local authorities in order for them to carry out any action 
required by Ministers. 43 

57. Executive officials also ruled out the possibility of there being additional costs 
if local authorities were to mount a legal challenge against Ministers requiring them 
to take action.44  

                                            
39 Donaldson, Official Report, 20 April 2004, col. 1273. 
40 Ibid., col. 1272. 
41 Ibid., col. 1274.  
42 Purvis, Official Report, 27 April 2004, col. 1305. 
43 Edgar, Official Report, 27 April 2004, col. 1305. 
44 Ibid, col. 1304. 

 1282



Education Committee, 7th Report, 2004 (Session 2) - ANNEX A 

Conclusions   

58. The Committee is content with the clarity of the information contained 
with the Financial Memorandum and that it represents an accurate reflection  

59. of the costs which would fall upon the Scottish Executive and HMIE.   
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APPENDIX A 

TABLE 1: SUMMARY OF COSTS PER USE FOR PART 1 OF THE BILL 

Note:  all costs in the table below represent new additional burdens on each body.   
 

Scottish Administration 
Part of Bill and 

Cost per 
measure 

Scottish 
Executive 
Education 

Department 
HMIE 

Grant-Aided 
Schools 

    
1a. Power to 
require action by 
managers of a 
grant aided school 

£1,600 £2,250 £1,200 

1b. Power to 
require action by 
education 
authorities in 
relation to a school 

£1,600 £2,250 N/A 

2.  Power to 
require action by 
education 
authorities 

£2,600 £4,500 N/A 

 
 
TABLE 2: SUMMARY OF COSTS FOR THE DEFINITION OF AN NDEPENDENT 
SCHOOLS UNDER PART 2, SECTION 3 

Note:  The summary table below shows the cost to the Scottish Executive 
Education Department HMIE and Newly defined independent schools during the 
first three years of implementation.  All costs are additional to those currently 
incurred. Additional annual costs to the Scottish Executive and Newly defined 
independent schools reach a new steady-state level in year 2.  Additional annual 
costs to HMIE reach a new steady-state level in year 3.   
 
 Year 1 Year 2 Year 3 Onwards 
    
Scottish 
Executive 
Education 
Department 

£2,800 - £4,200 £700 £700 

HMIE £18,000-£27,000 £8,500-£10,500 £5,500 
Newly defined 
Independent 
Schools 

£1500 £180 £180 
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APPENDIX B 

SUBMISSION FROM HER MAJESTY’S INSPECTORATE OF EDUCATION 
(HMIE) 

1. I have been invited to give oral evidence in relation to the School Education 
(Ministerial Powers and Independent Schools) (Scotland) Bill to members of the 
Scottish Parliament Finance Committee on 20 April 2004. 
 
2. In that respect, members of the committee may find the attached 
background information on Her Majesty’s Inspectorate of Education’s (HMIE) 
involvement in the preparation of the Bill helpful. 
 
 
GRAHAM H C DONALDSON 
Her Majesty’s Senior Chief Inspector 
15 April 2004 

 
 

MEMORANDUM 
 
TO THE SCOTTISH PARLIAMENT FINANCE COMMITTEE FROM HER 
MAJESTY’S SENIOR CHIEF INSPECTOR 
 
Introduction 
1. This memorandum sets out the role played by Her Majesty’s Inspectorate of 
Education (HMIE) in the preparation of the School Education (Ministerial Powers 
and Independent Schools) (Scotland) Bill. That role covered two main areas: 
 
• advice as to the potential impact on HMIE of new duties under the provisions; 

and 
 
• estimated costs for HMIE in discharging these new duties. 
 
Part 1 of the Bill – Power of Scottish Ministers to Require Action by Schools and 
Education Authorities 
2. The provisions of Part 1 of the Bill would lead to HMIE having a duty to 
make a written reference to the Scottish Ministers if we are satisfied that an 
education authority or the managers of a grant-aided school have not taken 
sufficient action to secure improvement. HMIE would also be consulted by the 
Scottish Ministers on any response received following a preliminary notice; before 
giving, varying or revoking and enforcement direction; and our advice may be 
sought by Ministers on progress made following an enforcement direction. 
 
3. HMIE provided advice to the Scottish Ministers as to the potential impact of 
this new duty. We made two assumptions in estimating the potential impact: that 
the new powers are intended to be “last resort” powers” and as such would be 
used infrequently; and that invoking the powers would be a different ending to an 
existing process undertaken by HMIE rather than the beginning of a new one.  
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4. Inspection procedures involve an initial inspection of a school or education 
authority which culminates in a published report setting out HMIE’s findings and 
recommendations for improvement. HMIE make a follow-up visit generally one or 
two years after the inspection to review progress in implementing its 
recommendations. If points remain outstanding at the time of this follow-up visit, a 
further follow-up visit to a school or education authority may be undertaken. In 
other words, HMIE already works with schools and education authorities to a 
significant degree to achieve improvement and is already resourced to do so. 
 
5. In HMIE’s view it would be at a point where recommendations remained 
unaddressed after appropriate follow-through that the new provisions might apply.  
 
6. It is very difficult to know exactly the numbers of schools or education 
authorities that might come within the provisions of the Bill. However, based on 
this evidence, and to assist in gauging any potential costs, HMIE estimate that no 
more than one school and one education authority annually would possibly be 
affected. In estimating costs we also took into account that HMIE is already 
resourced to do ongoing targeted follow-up work in schools and education 
authorities judged to be in need of improvement. On this basis we estimate that 
additional costs which might potentially arise would amount to £2,250 for one 
school per year and £4,500 for one education authority per year. If these costs 
were to arise they could be met from existing budgets.  
 
Part 2 – Independent Schools 
7. The provisions of Part 2 of the Bill revise the system of registration for 
independent schools. HMIE previously were involved in a first stage inspection 
following provisional registration and carried out a final inspection one year after 
this. HMIE estimate that the revised system will not add to the effort required to 
inspect a school and therefore will not add to the cost per inspection. 
 
8. The extension of the definition of an independent school through the Bill 
may however, result in an initial increase in the number of schools requiring 
registration in the first year and therefore the number of registration inspections 
and follow up visits required. 
 
9. Currently there are 103 registered independent schools in Scotland with an 
average of 3 new schools registered each year. Through our network of District 
Inspectors, HMIE are aware of a number of establishments which might come 
within the extended definition proposed by the Bill. We estimate that the potential 
increase in registrations in the first year could be between 4 and 6. This increase 
would however, be a ‘one-off’ and we believe that the new ‘steady state’ average 
registrations would only increase by perhaps 1 each year, from 3 to 4. 
 
10. On this basis HMIE have estimated additional costs of registration 
inspection and follow-up visits to be between £18,000 and £27,000 in the first year 
(i.e. the cost of between 4 and 6 additional inspections), between £8,500 and 
£10,500 in the second year (i.e. the cost of one additional inspection and between 
4 and 6 follow-up visits) and £5,500 each year thereafter (i.e. the cost of one 
additional inspection and one follow-up visit). If these costs were to arise they 
could be met from within existing budgets.  
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Appeals and Regulation 
11. In light of the estimate above, which suggest only a small increase in the 
number of registrations, HMIE does not envisage any increase in the costs 
associated with appeals and regulation. 
 
 
HMIE 
15 April 2004 
 
 
SUBMISSION FROM SCOTTISH COUNCIL OF INDEPENDENT SCHOOLS 
(SCIS) 

Background re SCIS 
1. SCIS welcomes the opportunity to give evidence on the above Bill on behalf 

of the independent sector.  SCIS represents over 96% of the pupils in the 
independent sector in Scotland, covering around 31,000 children, aged 3-18, 
across 20 of the Council areas in Scotland. 

 
2. In order to be a member of SCIS, schools have to be fully registered with the 

Scottish Executive Education Department and subject to inspection by HMIE 
and, where appropriate, by the Care Commission. SCIS also has Guidelines 
for Membership which set out the principles which member schools are 
expected to observe with regard to the standard of education and quality of 
care provided. 

 
3. SCIS’s involvement in the registration of new independent schools, with 

which the Bill is largely concerned, is minimal. SCIS is available to give 
advice and guidance, should it be approached by individuals or organisations 
that wish to set up a new school.  It is the responsibility of the Scottish 
Executive to register new schools and it seems wise to take steps to ensure 
that the necessary requirements are satisfied before a new school can open.  
There may be instances where the school needs time and resources to meet 
those requirements. 

 
The Bill – Principles 
4. The Bill is welcomed in principle by the independent sector, as a means of 

updating the registration and monitoring systems for independent schools in 
Scotland. The sector accepts its responsibilities under the ‘2000 Act’ to 
secure improvement, to ensure that pupils in the independent sector receive 
a suitable education and that their welfare is safeguarded and promoted.  
This paper is restricted to the financial implications of the Bill, insofar as they 
can be gauged. 

 
5. The Bill largely concerns the registration of new schools (see 3. above) and 

the notice of complaint procedure.  As there have only been two such notices 
in the past ten years (non-SCIS schools), SCIS’s experience in this area is 
also limited.  Where there is a case for urgent action, it seems sensible to 
introduce powers to protect the children without undue delay.  In less urgent 
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but nevertheless serious situations, powers are to be introduced under the 
Bill to impose conditions which would allow the school to continue, subject to 
those conditions being met.  If substantial resources were needed to meet 
those conditions, it would be helpful to allow the school time to plan a 
strategy or the school might find that it has to close. 

 
 Regulation for existing Independent Schools 
6. For SCIS schools, the main concern arising from the Bill may not be 

immediately obvious as it concerns neither Registration nor removal from the 
Register, but the section on Regulation.  This seems to be covered in the 
Policy Memorandum by one sentence at the end of a paragraph on new 
schools:-   

 
“To allow Ministers to take account of improving or deteriorating situations, 
it is also proposed that they are given the power to vary or revoke any 
condition set for a school.” 

 
7. The Explanatory Notes to the Bill state that Ministers can use these powers ‘if 

they think it is necessary’ or on application by the school. 
 

8. Depending on how these powers are implemented, there could be significant 
financial implications for schools.  If the Regulations are used proportionately 
and for specified justifiable purposes to the benefit of the pupils in the school, 
there are unlikely to be objections.  As the Bill stands however, potentially 
sweeping powers could be given to the Executive to vary or revoke 
conditions that could impose financial and other burdens on a school. 

 
9. During the consultation period on the draft Bill, SCIS was advised that steps 

were needed to update the Regulations governing independent schools and 
that these would be the subject of further consultation.  SCIS agrees that 
modernisation of the Regulations is long overdue but is concerned that the 
already significant administrative demands on schools are exacerbated by 
adding to the information that schools are required to provide. 

 
10. Although most of the information currently required by the Register seems 

reasonable and is required in any event under current legislation, there is 
considerable wastage of time, money and human resources, when schools 
have to provide essentially the same information to a variety of regulatory 
bodies, but in a different format for each body.  This also wastes the 
resources of national bodies which should be able to access a central set of 
information, thereby avoiding duplication and un-necessary bureaucracy. 

 
11. By way of illustration, schools have to make returns to:- 
 
 National Statistics Officer } quarterly returns 
 
 Scottish Executive } re pupil numbers, general data, staff 
 HMIE } details, leavers, accommodation,  
 Care Commission } welfare, health & safety, learning &  
 Disclosure Scotland } teaching, accessibility strategies,  
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    disclosure checks etc. 
 
 Health & Safety Executive } health & safety, premises, playing 
 Building Control  } fields etc 
 
 Charities Regulator  } re governance and accounts 
 (to replace Inland Revenue,  
 Charities Branch) 
 
 Education Authorities  } re pupils placed by authorities,  
 Social Work Departments } pre-school partnerships, day care 

provision, quality assurance etc 
 
12. These requirements impact on all establishments but not without 

unnecessary duplication and significant pressure on resources. 
 

13. Under the Bill, Ministers propose to seek the following additional information 
to that already required: 

 : confirmation of relevant Disclosure checks on new promoted staff 
 : confirmation that a health & safety risk assessment has been carried 

out in the previous 12 months 
 
 and, more generally, to ask schools to demonstrate: 

- ‘compliance with recent legislation’ 
 
 and to: 

- ask schools to provide information ‘as necessary’  
  
 to: 

- ‘impose any condition on the carrying on of a registered school or 
…vary or revoke any such condition… as they think fit’ 

 
14. Cumulatively, such demands can create a huge volume of complex 

paperwork which is particularly burdensome and costly for smaller schools.   
 

15. Reference is made in the Policy Memorandum to the regulation and 
inspection of boarding facilities in independent schools by the Care 
Commission from 2005.  This process will replace the current unannounced 
care and welfare inspections undertaken by HMIE and will have significant 
financial implications for all schools with boarding provision.  Strenuous 
representations have been made by SCIS on this matter, not with regard to 
the principle of Care Commission regulation, but to the cost this will impose 
for a system that is as yet untried and untested, to replace the high quality, 
rigorous procedure currently in place.   

 
Summary 

(i) Assessing the financial impact of the Bill is difficult as much will depend on 
how the legislation is implemented in practice. 
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(ii) Complying with improvements could be costly, especially if they are related 
to premises and accommodation.  Other action could require additional 
costs in terms of staffing and training needs. 

 
(iii) The potential burden of administration is a major concern in terms of cost, 

time and human resources.  This already a concern which could be 
exacerbated by the new legislation.  There is also an opportunity for the 
Executive to effect improvements in this area, by centralising the 
information that schools are required to provide. 

 
(iv) The Executive is asked to bear in mind the significant additional costs that 

have been imposed on schools – both education authority and independent 
- by employment legislation, health & safety, data protection, disclosure, 
disability and other requirements, all of which may be necessary but which 
add significantly to the financial pressures on a school. 

 
 
Judith Sischy 
Director 
Scottish Council of Independent Schools 

 
 
SUBMISSION FROM THE SCOTTISH COURT SERVICE 

Thank you for your letter inviting me to submit written evidence to the Finance 
Committee in respect of the above Bill. 
 
There is nothing further that I can add to the costs, which are already set out in the 
memorandum namely £3,700 for Judicial Costs and £0,800 for Scottish Court 
Service costs. As it is anticipated that appeals to Sheriffs Principal will be low 
these costs can be readily absorbed into existing budgets. 
 
 
John Ewing  
Chief 
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ANNEX B 
 

Subordinate Legislation Committee 
 
 

School Education (Ministerial Powers and Independent Schools) (Scotland) 
Bill 

 
Delegated Powers Scrutiny 

 
 

Stage 1 Report 
 
 
 
 
1. The Subordinate Legislation Committee considered the delegated powers provisions in the 
School Education (Ministerial Powers and Independent Schools) (Scotland) Bill at its meetings on 
17th and 25th May 2004.  The Committee submits this report to the Education Committee, as the 
lead committee for the Bill, under Rule 9.6.2 of Standing Orders. 
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School Education (Ministerial Powers and Independent Schools) (Scotland) 
Bill 

 
Report of the Subordinate Legislation Committee 

On Delegated Powers Provisions 
 

Stage 1 
 
 
Committee remit 
1. Under the terms of its remit, the Committee considers and reports on 
proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation and on whether any proposed delegated powers in particular 
Bills or other legislation should be expressed as a power to make subordinate 
legislation. 
 
2. The term “subordinate legislation” carries the same definition in the 
Standing Orders as in the Interpretation Act 1978.  Section 21(1) of that Act 
defines subordinate legislation as meaning “Orders in Council, orders, rules, 
regulations, schemes, warrants, bye-laws and other instruments made or to be 
made under any Act”.  “Act” for this purpose includes an Act of the Scottish 
Parliament.  The Committee therefore considers not only powers to make statutory 
instruments as such contained in a Bill but also all other proposed provisions 
conferring delegated powers of a legislative nature. 
 
Background 
  
Introduction 
3. This Bill, in three Parts, is a component of the Executive’s overall plan of 
securing improvement in the quality of school education in Scotland. 
 
4. Part 1 of the Bill introduces new ministerial powers to direct action by 
education authorities and by grant-aided schools if following Her Majesty’s 
Inspectorate of Education (HMIE) inspections, sufficient steps have not been taken 
to secure improvement.     New powers are conferred on the Scottish Ministers to 
direct education authorities and the managers of grant-aided schools to take 
specific actions to secure improvements following inspections by HMIE. 
 
5. Part 2 contains amendments of the provisions governing independent 
schools in Part V of the Education (Scotland) Act 1980, and amends the definition 
of an independent school under section 135 of that Act.  
  
6. Part 3 provides for the short title, commencement, minor amendments and 
repeals and transitional provisions.  
  
7. As is customary, the Executive has provided a memorandum on the 
subordinate powers in the Bill for the assistance of the Committee.  The 
memorandum is reproduced at Appendix A. 
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Subordinate Legislative Powers: General 
  
8. Part 1 of the Bill does not contain any powers to make delegated legislation 
as such but new section 66D inserted into the 1980 Act by section 1 and new 
section 10C, inserted into the Standards in Scotland’s Schools Act 2000 by section 
2, both empower the Scottish Ministers to issue enforcement directions.  These 
directions are not statutory instruments but the Committee does not consider them 
to be legislative in nature and within its terms of reference.  The Committee notes, 
however, that subsection (11) of each new inserted section obliges the Ministers to 
lay a report before the Parliament if the powers under the section are exercised.  
  
9. Part 2 of the Bill contains three powers to make subordinate legislation.   
Powers are conferred on the Scottish Ministers to make regulations - 
  

• to stipulate what information registered schools must provide for the 
Registrar and in what form (Schedule 1, paragraph 1(2),  amendment to 
section 98(3)(a) of the 1980 Act);  

  
• on the form an application for registration of an independent school will take 

and what information it will contain (section 4(2) inserting section 98A(2) 
into the 1980 Act);  

  
• to define ” prescribed person”. The consequence of a person falling within a 

class of persons defined as “prescribed persons” being that the Scottish 
Ministers would consider them not proper to be either a proprietor of an 
independent school or a teacher (section 4(2) inserting section 98A(6) into 
the 1980 Act).  

  
10. Part 3 confers powers on the Scottish Ministers in relation to 
the commencement of the Bill and the making of transitional and savings 
provisions (section 9(2) and (3)). 
  
11. Of the powers, the powers to define a ”prescribed person” in section 4(2) 
are new while the rest (except the commencement provisions) replace or amend 
existing powers. 
  
12. The Executive states that the intention behind taking subordinate legislation 
powers is to ensure flexibility to respond to changing circumstances and new 
developments in the independent education sector without the necessity for further 
primary legislation. The powers are intended to be used for operational matters 
relating to the registration and regulation regime.  
  
13. The Bill also gives the Scottish Ministers the power to give directions to the 
Registrar of Independent Schools (“the Registrar”) as to the details in respect of 
registered schools which are to be kept in the Register (section 4(1) inserting 
section 98(2)(a), (b) and (d) into the 1980 Act).  
 
14. Having considered, with the assistance of the Executive’s memorandum, 
the following delegated powers provisions the Committee approves them without 
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further comment: Schedule 1, paragraph 1(2) inserted section 98(3)(a), section 
4(2) and 9. 
 
Individual subordinate legislative powers  
 
Section 4(2)  Power to prescribe by regulations the class of person that will 
be    defined as a “prescribed person” 
  
Introduction 
15. Section 4(2) inserts a new section 98A into the 1980 Act. This section 
relates to the application procedure to be followed when applying to be registered 
as an independent school.  As part of that procedure, the Scottish Ministers must 
be satisfied that the proprietor and any proposed teacher are proper persons. 
Subsection (5)(a) of this section specifies circumstances in which the person will 
not be considered “proper”.  Two of the circumstances relate to earlier 
disqualifications, either under the 1980 Act or under the Protection of Children 
(Scotland) Act 2003, and the third is if they fall into a new category of a “prescribed 
person”. Subsection (6) provides the Scottish Ministers with the power to prescribe 
in regulations a class of person as being a “prescribed person”.  
  
16. This is a new power and will allow the Scottish Ministers to extend the 
description of those persons who are not to be considered to be suitable to be a 
proprietor of an independent school or to be a teacher in such a school.   While the 
Executive claims that it has no immediate intention to use this power it will allow 
Ministers to respond to any future developments relating to the operation of 
independent schools or child protection in this area. The circumstances envisaged 
where this power may be used would be where it was considered inappropriate 
that a particular group of people should not work with children, or if a decision was 
made to define the qualifications required of teachers in the independent sector or 
it was agreed that all teachers at independent schools required to be registered 
with the General Teaching Council.  
  
17. The power is exercisable by statutory instrument subject to annulment. 
  
Report 
 
18. Although the Executive’s memorandum states that it has no proposals at 
present to exercise this power, it seemed clear to the Committee that it could be 
used for purposes that might be controversial.  It could, for example, be used to 
ban members of political parties or religious groups from owning or teaching in 
independent schools.  This might well have human rights implications.  However, 
the Committee is aware that Ministers would have to take account of the 
Convention rights so the power itself does not seem inherently unsuitable to 
subordinate legislation. 
 
19. The Committee decided to ask the Executive whether it would agree that 
affirmative procedure might provide a more appropriate degree of scrutiny than the 
proposed annulment procedure.  The Committee also noted that there is no 
statutory requirement for consultation prior to the making of regulations under this 
new power and asked the Executive for its view.  
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20. In its reply, reproduced at Appendix 2, the Executive has given some further 
justification for its decision to include this delegated power in the Bill. It cites as 
examples of when the power might be used the need to take account of minor 
consequential changes arising from other legislation which created a new category 
of person, which it was considered should be reflected also within this legislation.  
It would also be valuable were Scottish Ministers to decide, for example, to impose 
a particular standard for teachers within independent schools, requiring registration 
with the General Teaching Council of Scotland.   
 
21. The Executive does not expect the power to be used frequently and affirms 
that there is no question of this provision being used to discriminate against wider 
sections of the community. The concern is to ensure that persons teaching and 
acting as proprietors are of appropriate “propriety”.   
 
22. The use of negative procedure is, therefore, considered by the Executive to 
represent the appropriate approach here, affording Parliament a proportionate 
opportunity to provide input to the process, and reflects the limited circumstances 
in which the power would be exercised.  It is considered that it would be 
undesirable to require Parliament to debate all Regulations no matter how minor 
the provisions. 
 
23. On this point the Executive reassures the Committee that, in accordance 
with Executive policy, it would conduct appropriate consultation in relation to any 
regulations to be made under this power.   It does not consider that there are 
specific reasons in this case to go further and impose a statutory duty to consult. 
 
24.  The Committee has no difficulty in agreeing with the general principle that 
there would be no need to debate all Regulations however minor the amendment.  
A simple change in nomenclature does not seem to merit affirmative procedure.  
On the other hand, it seems to the Committee entirely conceivable that the 
Parliament would want to consider very carefully an attempt to exclude any class 
of person from the roles to which the provision relate.  What constitutes 
“appropriate propriety” is a matter of opinion on which people might have differing 
views.    
 
25. Further, whilst the Executive may have no intention of using the power to 
discriminate against sections of the community, this is not to say that a future 
Executive might not be so inclined.  The Convention rights might provide some 
protection but, even within these bounds, in the Committee’s view it might be 
possible to use the power in ways that might not be generally acceptable and that 
might merit the closer scrutiny provided by affirmative procedure. 
 
26. Although the Executive considers that there is a possibility that the power 
might be needed to effect changes consequential on other future legislation, the 
power is not essential to that purpose.  It would usually be possible to make the 
necessary changes by or under that other legislation.   Indeed, the Committee’s 
would expect that the Executive would do everything it can to look at the range of 
amendments that may be required in consequence of a Bill at the point at which it 
is introduced. 

25 95



Education Committee, 7th Report, 2004 (Session 2) - ANNEX B 

 
27. The Committee considers that, whilst the use of delegated powers is 
acceptable in principle, the power to extend the description of those persons 
who are not considered to be suitable to be a proprietor of an independent 
school or to be a teacher in such a school is a substantial power which it 
recommends should be subject to affirmative procedure rather than 
annulment procedure as provided in the Bill as drafted.  The Committee also 
recommends that there should be a statutory requirement to consult before 
the power is exercised.     
   
Section 4(1)  Directions by Scottish Ministers to the Registrar as to the 
information on registered schools to be recorded in the Register f Independent 
Schools 
  
Introduction 
 
28. As mentioned above, section 4(1) substitutes subsection (2) of section 98 of 
the 1980 Act with new subsections (20 and (2A).  New subsection (2) details the 
information which the Registrar is to record in the Register as directed by the 
Scottish Ministers. This includes in terms of subsection (2)(a), information taken 
from the application for registration; in terms of paragraph (b), information relating 
to any conditions which have been imposed in respect of the operation of the 
school, including details on any variation or revocation and in terms of paragraph 
(d), information which requires to be notified to the Registrar by proprietors 
including information on changes in particulars.  
  
29. The Executive accepts that the power to give directions to the Registrar 
could have been expressed as a power to specify by regulations what is to be 
recorded in the Register.  However, the existing power in section 98 of the 1980 
Act is a power to give directions and that is considered to provide an appropriate 
degree of flexibility over time, to enable account to be taken of developments in the 
practical administration of the system. This overall approach has been chosen to 
allow the Executive to meet the new Freedom of Information requirements without 
jeopardising Data Protection principles.   
  
Report 
30. The Executive’s justification for relying on a direction-making power rather 
than subordinate legislation in this provision does not seem very convincing.  In 
particular, in other areas it does not seem to have found that the balancing of the 
requirements of Freedom of Information against Data Protection principles creates 
difficulties in respect of the keeping of registers sufficient  to argue against any 
such requirements being incorporated in a statutory instrument.     
  
31. However, the Committee considered that there may be no particular need 
for the relevant details to be incorporated in a formal legislative document in this 
instance.  The fact of registration and the existence of a disqualification seem likely 
to be of most interest to a person wishing to consult the register.  In this 
connection, the Committee noted that the register must record every order of an 
Independent Schools tribunal or the Scottish Ministers imposing a disqualification 
under Part V of the 1980 Act.  The Bill also provides that an order imposing a 
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disqualification must be removed from the register when an order removing the 
disqualification is made by the Scottish Ministers or the sheriff principal.  The Bill 
does not confer any powers on the Ministers to vary these requirements. 
  
32. Furthermore, it appears that the provision simply replicates existing 
provisions relating to the register which appears to have caused no difficulty in 
practice.  The Committee agreed that it is content with the current arrangements in 
this respect. 
 
33. There are no further delegated powers provisions in the Bill of concern to 
the Committee. 
 
Appendix 1 
MEMORANDUM TO THE SUBORDINATE LEGISLATION COMMITTEE BY THE 

SCOTTISH EXECUTIVE 

 
SCHOOL EDUCATION (MINISTERIAL POWERS AND INDEPENDENT 

SCHOOLS) (SCOTLAND) BILL 
 
Purpose 
 
This Memorandum has been prepared by the Scottish Executive to assist 
consideration by the Subordinate Legislation Committee, in accordance with Rule 
9.6.2 of the Parliament’s Standing Orders, of provisions in the School Education 
(Ministerial Powers and Independent Schools) (Scotland) Bill conferring powers to 
make subordinate legislation.  It describes the purpose and nature of each such 
provision and explains why the matter is to be left to subordinate legislation.  This 
Memorandum should be read in conjunction with the Explanatory Notes and Policy 
Memorandum for the Bill (documents SP Bill 22-EN and SP Bill 22-PM, 
respectively). 
 
Policy Context 
 
The objective of Part 1 of the School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill is to give the Scottish Ministers proportionate 
powers that will assist them to meet their statutory duty to endeavour to secure 
improvement in the quality of school education which is provided for Scotland. This 
statutory duty on the Scottish Ministers is set out in section 3(1) of the Standards 
in Scotland’s Schools etc. Act 2000 (the “2000 Act”).  
 
Part 1 of the Bill, therefore, introduces new ministerial powers to direct action by 
education authorities and by grant-aided schools if sufficient steps have not been 
taken to secure improvement following Her Majesty’s Inspectorate of Education 
(HMIE) inspections. There is no subordinate legislation arising from this part of the 
Bill.   
 
The duty on the Scottish Ministers to secure improvement covers all school 
education and Part 2 of the Bill amends the existing legislative provisions for 
independent schools. The statutory provisions for independent schools are 
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contained in Part V of the Education (Scotland) Act 1980 Act (the “1980 Act”). 
They cover the process of registration and procedures for addressing concerns 
about these schools. The objective of Part 2 of the Bill is to update these 
provisions to ensure that they apply consistently across the independent school 
sector and that appropriate, timely and proportionate action can be taken by 
Ministers to address concerns.  
 
The provisions of the Bill all amend existing legislation relating to the provision of 
education. As such, they make amendments of the 1980 Act and the 2000 Act. 
This reflects the objective of the Bill to build on the existing systems in place to 
deliver improvement.  
 
OUTLINE AND SCOPE OF THE BILL 
 
Part 1 provides the Scottish Ministers with new powers to direct education 
authorities and the managers of grant-aided schools to take specific actions to 
secure improvements following inspections by HMIE. The new provisions are 
inserted into the 1980 Act and the 2000 Act. 
 
Part 2 contains amendments of the provisions governing independent schools in 
Part V of the 1980 Act, and amends the definition of an independent school under 
section 135 of that Act.  
 
Part 3 provides for the short title, commencement, minor amendments and repeals 
and transitional provisions.  
 
SUBORDINATE LEGISLATIVE POWERS – OUTLINE 
 
Part 2 of the Bill gives the Scottish Ministers power to make subordinate legislation 
as follows:  
 
regulations to stipulate what information registered schools must provide for the 
Registrar and in what form (Schedule 1 amendment to section 98(3)(a) of the 1980 
Act); 
 
regulations on the form an application for registration of an independent school will 
take and what information it will contain (section 4(2) inserting section 98A(2) into 
the 1980 Act); 
 
regulations to define ”prescribed person”. The consequence of a person falling 
within a class of persons defined as “prescribed persons” being that the Scottish 
Ministers would consider them not proper to be either a proprietor of an 
independent school or a teacher (section 4(2) inserting section 98A(6) into the 
1980 Act); and commencement orders including transitional and savings 
provisions (section 9(2) and section 9(3)). 
 
The powers to make subordinate legislation in the Bill are all conferred on the 
Scottish Ministers. The Section 9 powers to bring the Bill into force and make 
transitional provision are the only ones that will not be inserted into the 1980 Act. 
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Of the other powers, the powers to define a ”prescribed person” in section 4(2) are 
new while the rest replace or amend existing powers. 
 
The intention behind taking subordinate legislation powers is to ensure flexibility to 
respond to changing circumstances and new developments in the independent 
education sector without the necessity for further primary legislation. The powers 
are intended to be used for operational matters relating to the registration and 
regulation regime.  
 
The Bill also gives the Scottish Ministers the power to give directions to the 
Registrar of Independent Schools (“the Registrar”) as to the details in respect of 
registered schools which are to be kept in the Register (section 4(1) inserting 
section 98(2)(a), (b) and (d) into the 1980 Act). 
 
SUBORDINATE LEGISLATIVE POWERS – DETAIL 
 
Form of, and information to be provided to the Registrar by registered schools 
 
Section 98(3)(a): Power to prescribe by regulations what information registered 
schools must provide to the  Registrar of Independent Schools and in what form.  
 
Power conferred on:  The Scottish Ministers 
 
Power exercisable by:  Regulations made by Statutory Instrument 
 
Parliamentary Procedure: Negative Resolution of the Scottish Parliament (by 
virtue of section 137 of the 1980 Act) 
 
Schedule 1 outlines the amendment of the existing power to prescribe by 
regulations what information independent schools must provide to the Registrar in 
section 98(3)(a) of the 1980 Act. The amendment substitutes the word “registered” 
for “independent”. This allows the Scottish Ministers to continue to make 
regulations outlining what information schools already operating as registered 
independent schools require to provide to the Registrar and in what form.   The 
amendment is consequential on the removal of provisional registration by the Bill.  
All independent schools will now require to be registered in order to operate. 
 
The intention is to require certain information from registered schools on an annual 
basis and  to specify what changes must be notified to the Registrar in between 
annual returns. The information which proprietors currently require to provide to 
the Registrar includes information on pupil numbers, proprietors and premises. 
The intention would be to extend the information required to include, for example, 
information confirming that relevant Disclosure Scotland checks have been carried 
out on staff and confirmation that necessary health and safety assessments have 
been  undertaken.  
 
Regulations have been chosen as providing the flexibility to take account of 
varying circumstances which may arise. Regulations can be amended where 
necessary to accommodate changing educational or other legislative frameworks 
and developments in the practical application of the system. In particular, this will 
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ensure that relevant and necessary information can be obtained to allow Ministers 
to continue to be satisfied that the premises and accommodation are suitable, that 
the teachers and proprietors are proper persons, and that the children’s 
educational and welfare needs are adequately met.  
 
Form of, and information to be contained in, applications to become independent 
schools 
 
Section 4(2): Power to prescribe by regulations the form an application for 
registration of an independent school will take and what information it will contain.  
 
Power conferred on:  The Scottish Ministers 
 
Power exercisable by:  Regulations made by Statutory Instrument 
 
Parliamentary Procedure: Negative Resolution of the Scottish Parliament (by 
virtue of section 137 of the 1980 Act) 
 
Section 4(2) inserts a new section 98A into the 1980 Act. Section 98A outlines the 
application procedure to be followed when applying to be registered as an 
independent school, and subsection (2) of that section provides a power to make 
regulations. This is not a new power. It reflects the power currently found in 
section 98(1)(a) of the 1980 Act, which allows regulations to prescribe the 
particulars to be included in any application for registration.  The power in new 
section 98A(2) allows Scottish Ministers to specify in regulations the information 
that should be included in an application by prospective independent schools and 
in what form it will be given.  
 
The regulations made under the existing provisions date back to 1957 and need to 
be updated. The information which those regulations require to be provided 
includes information on pupils, teachers, proprietors, premises and type of 
education provided. Over the years, the Registrar has requested additional 
information, for example on the curriculum and disclosure checks. It is intended 
that new regulations will reflect the need for additional information that will be 
required to allow Ministers to make an informed decision about registration.  
 
The intention is that necessary information on prospective schools can be sought 
from applicants to ensure that The Scottish Ministers have sufficient information 
available to enable them to decide whether to grant an application for registration.  
 
Regulations have been chosen to allow flexibility to enable the regulations to be 
quickly adapted and extended to take account of developments in education and 
the relevant legislative frameworks.  
 
Definition of a “prescribed person” 
 
Section 4(2): Power to prescribe by regulations the class of person that will be 
defined as a “prescribed person”, so that a person falling within that class of 
person would not be considered by Scottish Ministers to be a proper person to be 
the proprietor of an independent school or a teacher. 
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Power conferred on:  The Scottish Ministers 
 
Power exercisable by:  Regulations made by Statutory Instrument 
 
Parliamentary Procedure: Negative Resolution of the Scottish Parliament (by 
virtue of section 137 of the 1980 Act) 
 
Section 4(2) inserts a new section 98A into the 1980 Act. This section relates to 
the application procedure to be followed when applying to be registered as an 
independent school.  As part of that procedure, the Scottish Ministers must be 
satisfied that the proprietor and any proposed teacher are proper persons. 
Subsection (5)(a) of this section specifies circumstances in which the person will 
not be considered “proper”.  Two of the circumstances relate to earlier 
disqualifications, either under the 1980 Act or under the Protection of Children 
(Scotland) Act 2003, and the third is if they fall into a new category of a “prescribed 
person”. Subsection (6) provides the Scottish Ministers with the power to prescribe 
in regulations a class of person as being a “prescribed person”.  
 
This is a new power and will allow the Scottish Ministers to extend the description 
of those persons who are not considered to be suitable to be a proprietor of an 
independent school or to be a teacher. While there is no immediate intention to 
use this power it will allow Ministers to respond to any future developments 
relating to the operation of independent schools or child protection in this area. 
The circumstances envisaged where this power may be used, would be where it 
was identified that a particular group of people would not be considered 
appropriate to work with children, or if a decision was made to define the 
qualifications required of teachers in this sector or it was agreed that all teachers 
at independent schools required to be registered with the General Teaching 
Council.  
 
Commencement, transitional provisions 
 
Section 9: Power to make an order appointing the day or days on which the 
provisions will come into force, and any transitional provisions or savings. 
 
Power conferred on:  The Scottish Ministers 
 
Power exercisable by:  Regulations made by Statutory Instrument 
 
Parliamentary Procedure:  Negative Resolution of the Scottish Parliament 
 
 
Section 9(2) provides for the Scottish Ministers by order to specify the day or days 
when the provisions of the Bill shall come into force. It allows different days to be 
specified for different purposes. Section 9(3) provides for such an order to make 
such transitional or savings provisions as they think necessary.  
 
This is a standard commencement provision to enable effective commencement of 
the Bill. It is not intended at this stage to have a phased implementation of the Bill, 
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although for practical reasons this may be required. It is intended that the power 
will, for example, be used to detail the transitional arrangements required for 
independent schools already provisionally registered under the current system and 
for existing establishments affected as a result of the removal of the five pupil 
threshold in the definition of an independent school.   
Information to be recorded by the Registrar in the Register 
 
Section 4(1): Directions by Scottish Ministers to the Registrar as to the information 
on registered schools to be recorded in the Register of Independent Schools.  
 
Power conferred on:  The Scottish Ministers 
 
Power exercisable by:  Directions 
 
Parliamentary Procedure:  None 
 
Section 4(1) substitutes subsection (2) of section 98 of the 1980 Act with new 
subsections (20 and (2A).  New subsection (2) details the information which the 
Registrar is to record in the Register as directed by the Scottish Ministers. This 
includes in terms of subsection (2)(a), information taken from the application for 
registration; in terms of paragraph (b), information relating to any conditions which 
have been imposed in respect of the operation of the school, including details on 
any variation or revocation and in terms of paragraph (d), information which 
requires to be notified to the Registrar by proprietors including information on 
changes in particulars.  
 
The power to give directions to the Registrar could have been expressed as a 
power to specify by regulations what is to be recorded in the Register.  However, 
the existing power in section 98 of the 1980 Act is a power to give directions and 
that is considered to provide an appropriate degree of flexibility over time, to 
enable account to be taken of developments in the practical administration of the 
system. This overall approach has been chosen to allow us to meet the new 
Freedom of Information requirements without jeopardising Data Protection 
principles.   
 
 
Appendix 2 
 
SCHOOL EDUCATION (MINISTERIAL POWERS AND INDEPENDENT 
SCHOOLS) (SCOTLAND) BILL AT STAGE 1 
 
1. On 17 May the Committee asked the Executive for further explanation of 
the following matters – 
 
Section 4(2) 
Inserted section 
98A 

Power to prescribe by regulations the class of person that will 
be defined as a “prescribed person” 

 
The Committee notes that subsection (5)(a) of this section specifies circumstances 
in which a proprietor and any proposed teacher may not be considered a “proper 
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person” for the purposes of those roles.  Two of those circumstances relate to 
earlier disqualifications either under the 1980 Act or under the Protection of 
Children (Scotland) Act 2003.  A third circumstance is if they fall into the category 
of “prescribed person” which the Scottish Ministers may by regulations prescribe. 
 
The Committee notes this to be a new power which appears to it to be so wide that 
affirmative procedure would be more appropriate.  The Committee therefore asks 
the Executive for further justification of the negative procedure proposed in the Bill. 
 
2. Also, it appears to the Committee that there are arguments that there 
should be a statutory requirement on the Executive to consult before exercise of 
the power.  The Committee invites the Executive to respond on that point, as well. 
 
The Scottish Executive responds as follows: 
 
First question 
 
1. The power concerned has been provided for within the Bill to cover any 
future decision to further define the persons who Scottish Ministers would not 
consider to be “proper persons” in terms of subsection (5)(a).  Circumstances may 
conceivably arise at some future date where, for example, this regulatory power 
could be used to take account of minor consequential changes arising from other 
legislation which created a new category of person, which it was considered 
should be reflected also within this legislation.  It would also be valuable were 
Scottish Ministers to decide for example to impose a particular standard for 
teachers within independent schools, requiring registration with the General 
Teaching Council of Scotland.  The section as a whole is intended to assist 
transparency, in clarifying so far as possible, upon the face of the Bill, the 
categories of person who would be regarded as “proper persons”. 
 
However, it is anticipated that use of this power would be made infrequently, and 
in limited circumstances such as those outlined above, only.  There is no question 
of this provision being used to discriminate against wider sections of the 
community. The concern is to ensure that persons teaching and acting as 
proprietors are of appropriate “propriety”.   
 
Given the foregoing, the use of negative procedure is considered to represent the 
appropriate approach here, affording Parliament a proportionate opportunity to 
provide input to the process, and  reflects the limited circumstances in which the 
power would be exercised.  It is considered that it would be undesirable to require 
Parliament to debate all Regulations no matter how minor the provisions. 
 
Second question 
 
2. The Executive would wish to reassure the Committee that, in accordance 
with Executive policy, it would conduct appropriate consultation in relation to any 
regulations to be made under this power.   It does not consider that there are 
specific reasons in this case to go further and impose a statutory duty to consult. 
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Scottish Executive Education Department 
 
19 May 2004 
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ANNEX C 
 

EDUCATION COMMITTEE 
 

MINUTES 
 

10th Meeting, 2004 (Session 2) 
 

Wednesday 24 March 2004 
 

Present: 
 

 

Ms Wendy Alexander Rhona Brankin 
Robert Brown (Convener) Ms Rosemary Byrne 
Lord James Douglas-Hamilton (Deputy Convener) Fiona Hyslop 
Mr Adam Ingram   Mr Kenneth Macintosh 
Dr Elaine Murray    

 
The meeting opened at 9.47 am 
 

Proposed School Education (Ministerial Powers and Independent Schools) (Scotland) 
Bill: The Committee considered its approach to the proposed Bill. The Committee agreed to 
delegate the final selection of witnesses to the Convener and Deputy Convener. 

The meeting closed at 12.42 pm. 
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EDUCATION COMMITTEE 
 

MINUTES 
 

13th Meeting, 2004 (Session 2) 
 

Wednesday 5 May 2004 
 

Present: 
 

 

Ms Wendy Alexander Rhona Brankin 
Robert Brown (Convener) Ms Rosemary Byrne 
Lord James Douglas-Hamilton (Deputy Convener) Fiona Hyslop 
Mr Adam Ingram   Mr Kenneth Macintosh 
Dr Elaine Murray    

 
The meeting opened at 9.48 am 
 

School Education (Ministerial Powers and Independent Schools) (Scotland) Bill: The 
Committee took evidence from— 

Colin Reeves, Rachel Edgar, Scottish Executive, Graham Donaldson, Chris McIlroy, HMIE 

Jacquie Roberts, Ronnie Hill, Care Commission 

The meeting closed at 12.42 pm. 
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EDUCATION COMMITTEE 
 

MINUTES 
 

14th Meeting, 2004 (Session 2) 
 

Wednesday 12 May 2004 
 

Present: 
 

 

Ms Wendy Alexander Rhona Brankin 
Robert Brown (Convener) Ms Rosemary Byrne 
Lord James Douglas-Hamilton (Deputy Convener) Fiona Hyslop 
Mr Adam Ingram   Mr Kenneth Macintosh 
  

Apologies: Dr Elaine Murray   
 

School Education (Ministerial Powers and Independent Schools) (Scotland) Bill: The 
Committee took evidence from— 

Margaret Doran, Association of Directors of Education in Scotland, Anna Fowlie, Rev. Ewan 
Aitken, COSLA 

Alex Easton, President, Colin Mair, Council Member, Headteachers’ Association of Scotland 

Judith Sischy, Director, Scottish Council of Independent Schools  

School Education (Ministerial Powers and Independent Schools) (Scotland) Bill: The 
Committee took evidence from— 

Peter Peacock, Minister for Education and Young People, Euan Robson, Deputy Minister for 
Education and Young People, Colin Reeves, Rachel Edgar, Scottish Executive  

The Committee then considered emerging themes from the evidence it has taken on the Bill. 

The meeting closed at 15.35 pm. 
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EDUCATION COMMITTEE 
 

MINUTES 
 

16th Meeting, 2004 (Session 2) 
 

Wednesday 9 June 2004 
 
 

Present:  
Ms Wendy Alexander Richard Baker (Committee Substitute) 
Robert Brown (Convener) Lord James Douglas-Hamilton (Deputy Convener) 
Fiona Hyslop Mr Adam Ingram   
Mr Kenneth Macintosh Dr Elaine Murray   

 
Apologies: Ms Rosemary Byrne and Rhona Brankin. 
 
The meeting opened at 9.49 am in Committee Room 3. 
 

School Education (Ministerial Powers and Independent Schools) (Scotland) Bill (In 
private): The Committee considered a draft Stage 1 report and agreed areas to be redrafted.  
The Committee agreed the report, subject to the previously agreed redrafting, on a division by 
4 votes to 3. 

The meeting closed at 12.45 pm. 
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ANNEX D 
 
Wednesday 5 May 2004 (13th meeting 2004 (Session 2)), Written Evidence 

 

SUBMISSION FROM HMIE 

Clerk to the Scottish Parliament Finance Committee 

Oral Evidence: School Education (Ministerial Powers And Independent Schools) (Scotland) 
Bill 

1. I have been invited to give oral evidence in relation to the School Education (Ministerial 
Powers and Independent Schools) (Scotland) Bill to members of the Scottish Parliament Education 
Committee on 5 May 2004. 
 
2. In that respect, members of the committee may find the attached background information 
on Her Majesty’s Inspectorate of Education’s (HMIE) involvement in the preparation of the Bill 
helpful. 
 
 
GRAHAM H C DONALDSON 
Her Majesty’s Senior Chief Inspector 
29 April 2004 
 
MEMORANDUM 

TO THE SCOTTISH PARLIAMENT EDUCATION COMMITTEE FROM HER MAJESTY’S 
SENIOR CHIEF INSPECTOR 

Introduction 

This memorandum sets out the main implications of the School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill for Her Majesty’s Inspectorate of Education (HMIE). 
 
Part 1 of the Bill – Power of Scottish Ministers to Require Action by Schools and Education 
Authorities 
 
The provisions of Part 1 of the Bill would lead to HMIE having a duty to make a written reference to 
the Scottish Ministers if we are satisfied that an education authority or the managers of a grant-
aided school have not taken sufficient action to secure improvement.  HMIE would also be 
consulted by the Scottish Ministers on any response received following a preliminary notice; before 
giving, varying or revoking an enforcement direction; and our advice may be sought by Ministers on 
progress made following an enforcement direction. 
 
HMIE provided advice to the Scottish Ministers as to the potential impact of this new duty.  We 
made two assumptions in estimating the potential impact: that invoking the powers would be a 
different ending to an existing process undertaken by HMIE rather than the beginning of a new one; 
and that the new powers are intended to be ‘last resort powers’ and as such would be used 
infrequently. 
 
New proportionate inspection models have been introduced in primary schools since August 2003 
and in secondary schools since January 2004.  These inspection models provide for all schools to 
have a tightly focused core inspection, based on a common set of quality indicators.  These core 
inspections are planned to operate on a ‘generational’ cycle based on the time a pupil normally 
stays in the school – every seven years in a primary school and every six years in a secondary 
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school.  Significant emphasis is placed on the school’s progress with self-evaluation and 
continuous improvement both during and between HMIE inspections. 
 
The proportionate element of the new inspection model operates once the core inspection is 
completed.  Following the inspection HMIE form a view of the school’s current performance and 
capacity for further improvement.  For schools where these aspects are considered to be secure 
the education authority undertakes a follow-through process designed to result in further 
improvement and draws up a draft report for parents after two years.  HMIE moderate the 
education authority’s report and may visit the school as part of the moderation process.  For 
schools where there are concerns about current performance and/or capacity for continuous 
improvement HM Inspectors revisit the school after one year, if necessary, or after two years and 
report to parents.  Closer and ongoing liaison operates between the education authority and the 
District Inspector in these cases and HMIE are involved in consideration of the school’s Action Plan 
and in making additional visits to the school to support key aspects of required improvement.  As 
part of the proportionate approach some further HMIE engagement also operates in schools which 
have been identified as examples of good practice. 
 
Inspections of Education Authorities currently operate on a five year cycle and normally provide for 
a further follow-up inspection within two years of the initial report being published.  For authorities 
where more significant weaknesses have been identified from the initial inspection an Interim 
Follow-up inspection is undertaken after one year.  All follow-up inspections result in published 
reports which seek to identify the overall extent of further improvement and progress with the main 
recommendations/points for action. 
 
Inspection procedures therefore involve an initial inspection of a school or education authority 
which culminates in a published report setting out HMIE’s findings and recommendations for 
improvement.  Subsequent follow-through procedures in schools operate proportionately and in 
partnership with authorities, with HMIE most heavily engaged with those schools requiring 
significant improvement.  In such cases progress with the main points for action is closely 
monitored and visits to the school are then increased or decreased as necessary.  In other words, 
HMIE works with schools and education authorities to a significant degree to achieve ongoing 
improvement. 
 
In HMIE’s view it would be at a point where recommendations remained unaddressed or where 
collectively insufficient improvement had resulted after appropriate follow-through, that the new 
provisions might apply.  
 
Part 2 – Independent Schools 

The provisions of Part 2 of the Bill revise the system of registration for independent schools.  HMIE 
previously were involved in a first stage inspection following provisional registration and carried out 
a final inspection one year after this.  The new arrangements will discontinue provisional 
registration and involve a more robust registration process before a school is admitted finally to the 
register. HMI will continue to advise the registrar as part of the registration process. 
 
The extension of the definition of an independent school through the Bill to remove the requirement 
for it to have ‘five or more pupils’ may result in an initial increase in the number of schools requiring 
registration in the first year and therefore the number of registration inspections required. 
 
Currently there are 103 registered independent schools in Scotland with an average of three new 
schools registered each year.  Through our network of District Inspectors, HMIE are aware of a 
number of establishments which might come within the extended definition proposed by the Bill.  
We estimate that the potential increase in registrations in the first year could be between four and 
six.  This increase would however, be a ‘one-off’ and we believe that the new ‘steady state’ 
average registrations would only increase by perhaps one each year, from three to four. 
 
12. Independent schools are inspected on the same generational cycle as education authority 
schools with a core inspection every seven years for primary schools and every six years for 
secondary schools. 
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13. Following inspection, HMI’s follow through activities in independent schools will be 
proportionate. Where schools achieve good standards and show a capacity to continue to improve, 
HMI will disengage following inspection. Where there are important weaknesses in standards or in 
a school’s capacity to improve, HMI will continue to work with the school and evaluate 
improvements. 
 
14. Independent schools generally provide a good quality of care and education to their pupils 
and respond very well in implementing recommendations from HMIE. In a small number of cases, 
inspections of independent schools give rise to serious concerns about the quality of education 
and/or care provided or demonstrate insufficient action taken by the school to address 
recommendations for improvement. In these cases, HMI will continue to draw their findings to the 
attention of the Registrar and to Ministers. This should provide Ministers will the evidence required 
to take an informed decision on action required. 
 
15. Where an independent school appeals against a decision to the Sheriff Principal, then HMI 
may be called to provide evidence from their inspection. 
 
HMIE 
29 April 2004 
 
FOLLOW-UP SUBMISSION FROM HMIE  

Thank you for your letter of 30th April seeking information about the timetable for multi-disciplinary 
inspections of child protection.  
 
As the Committee is aware, Ministers have asked HM Inspectorate of Education to take the lead in 
developing a multi-disciplinary approach to the inspection of children's services and child 
protection. The Committee will appreciate that these are very complex tasks but I am determined to 
move quickly, particularly in relation to child protection. Accordingly, I am currently in the process of 
forming a multi- disciplinary team with a view to undertaking initial pilot work in child protection 
around the turn of the year which should allow me to begin the formal inspection programme during 
2005. My aim would be to complete the initial programme of child protection inspection across 
Scotland within 3-4 years of the start of the programme.  
 
I also want to make it clear that I see it as very important for child protection inspections to be set 
firmly within the overall context of our approach to inspecting 'Services for Children' and therefore 
our overall approach to that broader programme must also be in place during 2005. You will 
appreciate that, given the scale and complexity of the exercise, this is a very ambitious timescale 
and actual dates will be dependent on our ability to develop effective inspection models which have 
the confidence of the broad range of interests involved.  
 
I hope the Committee finds the above information helpful.  
 
Yours sincerely  
 
GRAHAM H C DONALDSON HM  
Senior Chief Inspector  
 

SUBMISSION FROM THE SCOTTISH COMMISSION FOR THE REGULATION OF CARE 

Introduction  

The Scottish Commission for the Regulation of Care (Care Commission) is the new national 
organisation set up under the Regulation of Care (Scotland) Act 2001 to regulate care services.  
The Care Commission is a non-departmental public body having a convener and 12 board 
members, who come from a variety of backgrounds and include users of care services. 
 
The Care Commission took over the regulation of all of the care services previously regulated by 
local authorities and NHS Boards from April 2002.  In addition, a number of other care services are 
regulated by the Care Commission, and further services will be regulated in forthcoming years. 
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The Care Commission operates from 5 regional offices and a number of local offices across 
Scotland and we have our headquarters in Dundee.  The Care Commission employs some 500 
staff across Scotland.   We work in collaboration with those using and providing care services, as 
well as with other professional and regulatory bodies and organisations. 
 
Our work is underpinned by general principles which are set out in part 4 of the Regulation of Care 
Act.  These principles state that: 
 

• The safety and welfare of all persons who use, or are eligible to use, care services are to 
be protected and enhanced; 

 
• The independence of those persons is to be promoted; 

 
• Diversity in the provision of care services is to be promoted with a view to those persons 

being afforded choice. 
 
 We are charged with making a difference for people who use care services.  We are 
committed to making sure that the needs of users will be at the heart of regulation – there will be 
active involvement of service users and carers – and the focus will be on best outcomes for people.  
We recognise that we cannot do this work on our own.  We must work in partnership with all of our 
stakeholders to achieve this and to make a real difference to those most vulnerable within our 
society; to improve the quality of Scotland’s care services and ensure the safety and welfare of 
people using care services are protected and enhanced.   
 
 How do we achieve our objectives? 

 The Regulation of Care Act provides the Care Commission with powers relating to the core 
elements of regulation – registration, inspection, complaints and enforcement. 

 
 Registration 

 Anyone wishing to provide a care service has to meet the statutory requirements listed in 
the legislation, which includes Regulations set out in Scottish Statutory Instruments associated with 
the Regulation of Care Act, to make sure the care service is of a high standard and quality before it 
opens for business.  These include requirements and checks to ensure the fitness of the providers 
and their managers.  The Care Commission will also ensure that service providers and managers 
have in place the required machinery to ensure that staff are suitable people to provide care 
services.  We will issue a certificate of registration if the proposed care service meets the 
requirements.   

 
 Inspection 

 The Care Commission is required to inspect all care services covered by the Act every 
year, (twice per year for services which also include accommodation,) to monitor and promote 
improvement in the quality of care provided to people who use care services.  The inspection 
examines the care service from the point of view of the person using the service, taking in to 
account the National Care Standards, the Codes of Practice for Employers and Employees 
promulgated by the Scottish Social Services Council, and other relevant legislation, including 
Regulations.  All inspections examine how the care service safeguards the principles of dignity, 
privacy, choice, safety, equality, diversity and how it helps people realise their potential.   

 
 With regard to care services which also provide education, such as nurseries and 
residential schools, we collaborate with Her Majesty’s Inspectorate of Education on inspection.  We 
also collaborate with the Social Work Services Inspectorate on the inspection of secure 
accommodation for young people. 

 
 Reports from inspections are made publicly accessible, and will be published on the Care 
Commission’s website in due course.   
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 Complaints  

 The Care Commission has a complaints procedure for dealing with any complaint made 
about regulated care services by people using those care services, their relatives and advocates 
and staff.  We also have a system for dealing with complaints about the way in which we conduct 
our own business.  The Care Commission has a statutory duty to consider and investigate 
complaints, irrespective of whether the complainant has raised their concern with the provider of 
the care service.   

 
 In our first year, to April 2003, we completed the investigation of 856 complaints about 
registered care services, 312 of which referred to services for young children. 

 
 
 

 Enforcement  

 To protect people who use care services, the Care Commission has powers of 
enforcement, which are based on legal sanctions contained in the Act.  The enforcement system 
adopted by the Care Commission is an enabling one, with legal sanctions only used when other 
routine actions have failed to improve the quality of care services.  (The legal sanctions include 
Condition Notices, Improvement Notices and Cancellation of Registration.)   
  
In certain circumstances however, the Care Commission will take legal action as a first step to 
protect people from serious harm or abuse or neglect.  In relation to care services registered under 
part 2 of the Act (provided by a local authority in response to a statutory duty) a report on these 
matters would be made to Scottish Ministers.  

 
 Children’s Services 

 The Care Commission’s duties and functions extend to all regulated services, irrespective 
of whether these services are made available to children.  At present, the Care Commission 
regulates the following children’s services: 

 
• Care Home services for children; 

 
• “Special” School Care Accommodation services; 

 
• Childcare Agencies; 

 
• Secure Accommodation services; 

 
• Childminding;   

 
• Day-care of Children, including local authority nursery schools and classes. 

 
 The Care Commission will regulate Adoption and Fostering services from 1st April 2004.  
This will include the regulation of local authority’s functions assigned to the authority by certain 
sections of the Foster Children (Scotland) Act 1984 relating to private fostering arrangements. 
 
 It is also intended that further School Care Accommodation services, including 
“mainstream” boarding schools and school hostels will be regulated by the Care Commission, 
possibly from April 2005, although that timescale has not been confirmed by Scottish Ministers.   
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‘It’s Everyone’s Job to Make Sure I’m Alright’ 

General Comment 

 The recommendations of the report, in the main, refer to the Scottish Executive, Child 
Protection Committees and Local Authorities.  Little is said in the report, and no specific reference 
is made in the recommendations about the role of the Care Commission in relation to the regulation 
of care services or our sister body the Scottish Social Services Council (SSSC) which regulates the 
social care workforce.  It is considered that this is the case because the primary function of the 
Care Commission is the regulation of care services, rather than the direct provision of services to 
children and young people.  Similarly, the SSSC have no direct interest in service delivery. 
 
 It is also the case that when the document was being written it would not be clear what the 
Care Commission would be doing to help safeguard children in Scotland.  The Care Commission 
had not been fully established at that time. 

 
Nevertheless, the Care Commission takes seriously the important role it has to play in ensuring 
that care services nurture and support children and young people in environments which promote 
their safety, wellbeing and development.  We believe that the ethos, values, cultures and 
behaviours which underpin children’s services should reflect the values and principles underpinning 
the National Care Standards.   
 
 General information on the Care Commission’s regulatory role has been set out earlier in 
this response.  Further detail of our work with regard to child protection is given below. 
 
 During the process of registration and inspection Care Commission officers assess the 
content and effectiveness of service provider’s Child Protection Policy and procedures.  The 
following checklist is illustrative of the range of information we check in this process. 

 
• A statement that the provider ascribes to the local child protection guidelines. 

 
• A description of the staff’s/provider/manager responsibilities. 

 
• A statement of what the provider will do if there are suspicions of abuse/neglect.  This 

should include contacting police and the local Social Work Department. 
 

• A description of information which will be recorded in the event of concerns regarding child 
protection: Date, time, place and a record of concerns e.g. observations or adult/child 
disclosures. 

 
• Arrangements to ensure staff awareness of child protection issues; access to policy, 

induction/on-going training. 
 

• Phone numbers for local Social Work and Police. 
 

• Arrangements to ensure that children and young people have access to independent 
advice appropriate to their needs, such as Childline, Children’s Rights Officer, Children 1st, 
Social Work, Police, Who Cares? Scotland. 

 
• Arrangements for regular review of the policy. 

 
Child Protection Policy and procedures should not be viewed in isolation but should be considered 
as integral to the process of ensuring a safe, caring and supportive environment for children and 
young people.  It is therefore important that Care Commission Officers consider other relevant 
policies which serve to protect the interests of service users.  The following procedures are relevant 
and these are also checked. 
 

44 114



Education Committee, 7th Report, 2004 (Session 2) - ANNEX D 

• Staff recruitment/training i.e. staff are selected, recruited and trained in compliance with 
relevant regulations.  This should include enhanced disclosures, references, policy and 
procedure of use of the internet. 

• External manager functions. 
• Whistle blowing policy. 
• Behaviour management policy. 
• Bullying policy. 
• Incident and accident reporting procedures. 
• Restraint policy. 
• Sanctions policy. 
• Policy on dealing with young people who abscond. 
• Complaints policy. 
• Staff code of conduct. 
• Staff supervision policy and arrangements for team meetings. 
• Staff disciplinary procedures. 

 
Having relevant policies and procedures is important, but it is vital that staff know how to act within 
these to ensure children are protected. 
 
Therefore, if there are concerns noted by Care Commission staff during inspections, or if there are 
specific complaints made regarding the provider’s operation of the Child Protection policy and 
procedures Care Commission staff look at children’s records and files and interview staff, and 
where fitting, children and parents to check whether suitable action has been taken or an 
appropriate service delivered. 
 
 Our role is complementary to the role performed by local authorities.  They have a primary 
duty to ensure the wellbeing and welfare of vulnerable individuals, and, in certain circumstances, 
provide services or take other action to ensure the protection of the individual child or young person 
and their siblings.   
 
 The Care Commission has a direct, regulatory role with regard to services, including Local 
Authority services, through which we act to protect children.  Three examples are given below 
which illustrate outcomes of our work. 

  
• In one case the Care Commission was advised that a childminder had been leaving 

children she cared for unattended, locked in her house.  The Care Commission 
investigated the allegations and, finding them to be substantiated, petitioned the Sheriff 
under Section 18 of the Regulation of Care Act and the childminder’s registration was 
cancelled forthwith.   

 
• In another case, the Care Commission was advised by an anonymous caller that the owner 

of a private nursery was being verbally and physically abusive towards children attending 
the nursery.  The allegations were investigated by Care Commission staff and, as a 
consequence, formal enforcement action was taken to ensure the nursery owner had no 
further contact with children enrolled or enrolling at the nursery, or presence in the nursery 
when it was open for business.  Thus the threat from the owner was removed, while the 
children continued to be cared for and educated by the nursery manager and staff. 

 
• In the third case, at an unannounced inspection of a School Care Accommodation service, 

it was found that there were serious deficiencies in health and safety arrangements for 
young people, in managing their behaviour and in managing risk of harm.  Following the 
inspection Care Commission staff met with senior managers of the service and agreed 
improvement action.  This included the provider agreeing to take no further admissions 
while necessary improvements were made. 

 
In each of the illustrative cases, the Care Commission acted quickly, using the relevant legal 
powers, to protect service users.  With regard to the first two examples, local authorities and the 
Police were advised, as appropriate, of the circumstances in order that they could consider these 
and take any further action they deemed to be necessary.  In the third case agreement has been 
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reached between the provider and the Care Commission about the improvements which are 
needed and timescales to put these into effect.  In this example, no formal enforcement action was 
needed. 
 
Comment on Specific Recommendations 

Recommendation 1 

In keeping with Recommendation 1 of the Report, the Care Commission is reviewing its procedures 
and process to ensure that staff act decisively and knowledgeably, within the scope of the 
regulatory role, to protect children and young people.   
 
We are reviewing our working relationships with local authorities, health boards and with 
Procurators Fiscal to ensure effective liaison systems are in place and that the relevant information 
is passed quickly, to the right people.   
 
Thus, at present we are establishing detailed memoranda of understanding (MoU’s) with local 
authorities and health boards which set out clearly how the Care Commission will collaborate with 
these bodies to protect children and young people.  (A copy of the relevant sections of the MoU is 
attached for further information). 
 
We are also conscious of our new responsibilities under Section 4 of the Protection of Children 
(Scotland) Act 2003 to make referrals to Scottish Ministers where we become aware of evidence 
that a person has harmed or placed a child at risk of harm.  Detailed policy guidance for Care 
Commission staff will be developed as soon as possible. 
 
Recommendations 4 and 5 

Child Protection Committees 

We are aware that the Scottish Executive is reviewing the role of Child Protection Committees and 
would welcome further involvement in this review process. 
 
Given the independent, regulatory role of the Care Commission, it would not be appropriate for 
Care Commission staff to serve on Child Protection Committees.  But it is vital that our local 
managers and staff know of the work of the Child Protection Committees in their area and vice 
versa.  Local liaison between Child Protection Committees and the Care Commission is needed.  
This is critical if we are to be in a position to collaborate effectively. 
 
For example, with regard to registered services, the Care Commission carries out a number of the 
functions related to auditing and public reporting of practice concerning child protection.  In joint 
inspections of a Daycare of Children service which the Care Commission conducts with her 
Majesty’s Inspectorate of Education and in singleton Care Commission inspections, we are 
examining the extent to which services meet the relevant standard in connection with child 
protection.  Standard 3.2 states that: 
 

• (children) can be confident that the staff have a clear understanding of their roles and 
responsibilities in protecting children and young people from harm, abuse, bullying and 
neglect.  The service has a policy on child protection and safety and explains the policies 
to parents and carers and each child or young person. 

 
Information on achievement of these standards will be made available. 
 
Through inspection, the Care Commission is also checking that each child or young person 
receives support and care from staff who are competent and confident and who have gone through 
a careful selection procedure.  The relevant National Care Standards describe safe recruitment 
practices which include: 
 

• enhanced disclosure from Disclosure Scotland 
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• checks with previous employers 
• taking up references, and 
• cross referencing to the register of Scottish Social Services Council or other professional 

organisations.   
 
Where standards such as these are not met, the Care Commission is determined to drive up the 
quality of practice.  We will make Recommendations, and in the most serious cases, formal 
Requirements of the provider, through which deficiencies will be addressed.  We will follow up 
action taken by the provider to ensure that circumstances improve. 
 
Given that inspection reports are available to the public, it would be possible for the Care 
Commission to provide such reports to local Child Protection Committees should they wish to 
scrutinise the quality of child protection and staff recruitment practices undertaken by registered 
services in their area. 
 
Recommendation 10 

The Care Commission is conscious that in developing and publishing National Care Standards, 
Scottish Ministers wanted these to be developed from the point of view of children or young people 
who use services.  The published Standards describe what each individual child or young person 
can expect from the service provider and focus on the quality of life that the individual using the 
service actually experiences. 
 
Examples where there is a clear focus on young people’s rights and responsibilities can be found in 
the Standards for care homes for children and young people. 
 
 

• Standard 8 

 
You know about your rights and responsibilities.  You can make choices within limits that are suited 
to your age.  Staff support you in making decisions. 
 

• Standard 18 

The care home welcomes your views so they can continuously improve the quality of services.  
Staff encourage you to give your views and suggestions, whether positive or negative. 
 
Through inspection, The Care Commission monitors the extent to which these standards are taken 
into account by the service provider. 
 

• Recommendation 12 

A number of regulated services make provision for babies and young children who are vulnerable.  
These include childminders, nurseries and family centres and foster carers.  National Care 
Standards for early education and child care up to the age of 16 state: 
 

• Standard 10 

You can be confident that the service keeps up links and works effectively with partner 
organisations. 
 
You benefit from: 

 
• The well-developed links between the service and other relevant child care services, 

schools and agencies such as health and social work services in the local area; and  
• The way in which the service links with relevant national and local organisations. 
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The Care Commission can make a valuable contribution to maintaining and improving such 
services for vulnerable children. 
 
Because we are empowered to check children’s records, and interview staff and parents we are 
able to focus on the specific service provided to an individual child, and we do so in following 
through complaints investigations, or concerns picked up by Care Commission staff during 
inspections. 
 
Recommendation 16 

This recommendation refers mainly to standards about the professional competence of staff which 
is principally the business of the Scottish Social Services Council and other professional regulatory 
bodies. 
 
The Care Commission is participating in the National Workforce Group chaired by the Deputy 
Minister for Education and Young People. 
 
The Care Commission is aware that the Scottish Executive is developing service standards relating 
to Child Protection and we have commented on an early draft.  It will be important to ensure that 
the emerging Child Protection Standards fit well with and complement existing National Care 
Standards. 
 
Recommendation 17 

The Children and Young People Delivery Group has commissioned work to establish a 
comprehensive, multi-agency inspection framework for children’s services, which would include 
scrutiny of child protection procedures and processes throughout Scotland.  This is a challenging 
agenda, which will aim to bring together the various complementary roles of existing inspectorates 
to ensure a collective and comprehensive examination of the quality of services to children and of 
child protection arrangements and procedures.  The Care Commission has been involved in initial 
discussions on this initiative and will want to remain fully engaged with it in order that we can make 
an effective contribution to this new initiative, while continuing to ensure effective regulation of 
services registered under the Regulation of Care (Scotland) Act 2001.  Building on the work of 
current regulatory bodies, and upon quality assurance systems of local authorities and independent 
service providers, we believe that this initiative will contribute to ensuring that a number of 
recommendations of the Report are undertaken.   
 
Concluding Comments 

While not being complacent, because there can be no guarantees in this area of human 
experience, we believe that the introduction of the Regulation of Care (Scotland) Act 2001 and the 
establishment of the Care Commission, taken together with the introduction of the Protection of 
Children (Scotland) Act 2003, has provided valuable additional safeguards to help protect children 
in Scotland.  At the same time it has provided additional drivers to improve the quality of services 
provided to children.   
 
The National Care Standards, the Codes of Practice for Employers and Employees and the 
Regulations which attach to the Act are significant new levers for improvement.  In all of these, the 
focus on outcomes for children is central.   
 
Our experience, over the first full year of inspecting these services, is that the majority of services 
provide good, safe care and education for children.  A number of services have had to be guided, 
during this year, to improve their practice through Requirements or Recommendations made by the 
Care Commission.  In some cases, formal enforcement action has had to be taken to protect 
children using these services.  In taking this work forward we are mindful of the need to build upon 
the expertise and experience of our own staff and to build and maintain effective working links with 
our partners including local authorities, health boards, police, parents, carers and children and 
young people. 
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Mary Hartnoll Convenor 
Jacquie Roberts Chief Executive 
 
18th March 2004 
 
Att (Extract from Memorandum of Understanding with Local Authorities) 
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1. INTRODUCTION 

 
1.1 The Care Commission welcomes the opportunity to give evidence on the content of this 
Bill.  Following a section explaining the Care Commission’s role in regulation and interest in the 
subject matter of the Bill, the response consists of comments on the Bill and repeats the substance 
of the answers the Care Commission submitted in response to the Scottish Executive’s 
consultation document, “Ensuring Improvement in our Schools”.  For ease of reference, the 
questions set out in the consultation documents are reproduced in full. 
 
1.2 The underlying principle informing the Care Commission’s response is to ensure 
integration of regulation of care and education wherever possible, reducing the regulatory burden 
and duplication of systems. 
 
2. THE CARE COMMISSION 

2.1 The Care Commission is a non-departmental public body created by the Regulation of 
Care (Scotland) Act 2001 to regulate care services in Scotland, with a general duty of furthering 
improvement in the quality of these care services.  The Care Commission regulates by registering 
care services, inspecting them, investigating complaints, and taking enforcement action where 
changes or improvements are necessary and cannot be agreed or enabled informally.  Regulation 
is based on the Regulation of Care (Scotland) Act 2001 and secondary legislation made under that 
Act, taking into account National Care Standards. 
 
2.2 Section 26 of the Regulation of Care (Scotland) Act 2001 specifies that the Care 
Commission and HMIE must collaborate in matters relating to three types of care services; school 
care accommodation services, secure accommodation services, and day care of children which is 
to any extent provided in the form of educational activity.  School care accommodation services are 
defined as provision of residential accommodation by an education authority, managers of an 
independent or grant aided school, or any person under arrangements made by them, for the 
purpose of attending a public, independent or grant aided school, although there are currently a 
number of exceptions to this definition.   
 
2.3 Collaboration with HMIE is currently taking the form of joint training, joint inspections and 
joint inspection reports.  National Care Standards have been published by the Scottish Executive to 
cover School Care Accommodation Services.  These are taken into account by the Care 
Commission in regulating these services.  One option for informal enforcement frequently used by 
the Care Commission in inspection reports is to make recommendations and requirements.  
Requirements relate to matters where the Care Commission considers that a service is breaching 
the Regulation of Care (Scotland) Act 2001 or secondary  legislation made under that Act, and if 
the requirements are not met by them  further more formal enforcement action may follow.  
Recommendations do not necessarily relate to the Act or secondary legislation, although they may 
do so, but more often relate to the National Care Standards, which are not directly enforceable.  In 
the case of joint inspections, recommendations may also relate to standards and good practice 
guidance being used in the inspection by HMIE. 
 
3. PROPOSALS FOR EDUCATION AUTHORITIES AND THEIR SCHOOLS –  PART 1 
OF THE BILL 

3.1 General 
 
3.1.1 The Care Commission has an interest in circumstances leading to HMIE referring a matter 
to Ministers when it relates to a service that is also registered by the Care Commission, because 
there may be recommendations, requirements or enforcement action also being considered by the 
Care Commission.  We suggested in the consultation response that HMIE should liaise with the 
Care Commission prior to referring a matter to Ministers, when the issue relates to a service 
regulated by the Care Commission.  For example, section 1 of the Bill inserts a new section 66B 
into the Education (Scotland) Act 1980.  This section does not acknowledge that the Care 
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Commission is the appropriate body to take any necessary enforcement action in relation to the the 
welfare aspects of a school care accommodation service.  Such matters could be excepted from 
section 66B 
 
3.1.2 At present education authority special schools and hostels are excepted from the definition 
of school care accommodation services by the Regulation of Care (Excepted Services) (Scotland) 
Regulations 2002 (SSI 2002/120), however the Care Commission regulates all other education 
authority residential schools.   
 
3.1.3 The Care Commission understands that the policy position in relation to school care 
accommodation services was set out in the Policy Position Paper The Way Forward for Care, 
which was published by Ministers in 2000 following extensive consultation.  It states that the 
legislation would provide for the Care Commission to determine how well the welfare of children in 
boarding schools and hostels is safeguarded and promoted.  There was a clear intention that the 
regulation of this aspect of the service provided by an education authority boarding school or hostel 
would be the responsibility of the Care Commission.  While the Regulation of Care (Scotland) Act 
2001 does this, the provisions of the Bill do not appear to reflect the policy intention. 
  
3.1.4 In our consultation response, we also stated the importance of the Care Commission being 
formally notified of any referral by HMIE to Ministers, including the reason for the referral, and 
being sent a copy of any preliminary notice or enforcement direction served by Ministers on a 
service regulated by the Care Commission.  The Care Commission should also be advised of any 
variation or revocation of an enforcement direction that takes account of an improvement or 
deterioration, as this may impact on regulation by the Care Commission.  It is not clear whether 
these suggested improvements appear to have been taken up as they do not appear in the Bill.   
The Care Commission intend to notify HMIE of any enforcement action we intend to take. 
 
3.1.5 The Care Commission and HMIE have signed a Memorandum of Understanding in relation 
to sharing information.   This could be made available if Members wish a copy.  Such a 
Memorandum of Understanding is not an appropriate mechanism to ensure liaison, and specify 
duties of notification.  The Care Commission suggests that liaison and notification should be 
enshrined in legislation in the same way as the duty to collaborate with HMIE is specified in the 
Regulation of Care (Scotland) Act 2001.  This is considered necessary for the avoidance of doubt 
about the statutory role and responsibilities of each agency and to avoid confusion among service 
providers.   

 
3.2 Response to Questions Set Out In the Consultation Document 
 
3.2.1 Question 1 
 
The proposals are similar to the Ministerial powers introduced by the Local Government in Scotland 
Act 2003 and are intended to promote consistency in the Executive’s approach to relations with 
local authorities.  Do you agree with this approach? 
 
Answer 1 – Yes 
 
3.2.2 Question 2 
 
The proposals limit use of the new Ministerial powers to circumstances where HMIE considers 
them to be necessary.  Should the powers be limited in this way? 
 
Answer 2 – Yes, subject to liaison with the Care Commission prior to referral to Ministers, in 
situations where the Care Commission has also registered the education service.  
 
3.2.3 Question 3 
 
Do you agree that the scope of the education authority proposals should allow action after HMIE 
inspections of both schools and education authorities? 
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Answer 3 – Yes, subject to liaison with the Care Commission prior to referral to Ministers, in 
situations where the referral may impact on the work of the Care Commission. 
 
3.2.4 Question 4 
 
Any enforcement direction would be addressed to the education authority.  This means that the 
authority would be responsible for complying with the direction.  Do you agree that this is the best 
way of securing improvement? 
 
Answer 4 – Yes.   Again we feel that liaison and notification to the Care Commission is important 
in case there is an overlap in relation to the issues in question,  so that different means of 
enforcement can be considered, where appropriate, to determine the most effective action to 
achieve improvement.. 
 
3.2.5 Question 5 
 
The proposals outline a two-stage process to give education authorities a formal opportunity to 
explain their position.  Do you agree with a two-stage process? 
 
Answer 5 – Yes, again subject to notification of preliminary notices and enforcement directions to 
the Care Commission. 
 
4. PROPOSALS FOR GRANT-AIDED SCHOOLS – PART 2 OF THE BILL 

4.1 General 
 
4.1.1 Please see the comments in relation to proposals for education authorities and their 
schools.  The same considerations in relation to the Care Commission’s interest and the need for 
liaison and notification apply. 
 
4.2 Response To Questions Set Out In The Consultation Document  
 
4.2.1 Question 7 
 
Do you agree that grant-aided schools should also be covered by this legislation? 
 
Answer 7 - Yes 
 
4.2.2 Question 8  
 
Do you agree that the procedure for grant-aided schools should be similar to those for education 
authorities? 
 
Answer 8 - Yes, subject to the same qualifications as noted above. 
 
5. PROPOSALS FOR INDEPENDENT SCHOOLS 

5.1 General 
 
5.1.1 We were concerned that the Care Commission’s role in the regulation of independent 
schools was not fully taken into account in this section of the consultation document.  For example, 
in the introductory paragraph of section 5 of the consultation paper, it says that the schools must be 
registered by the Registrar of Independent Schools in Scotland and are subject to inspection by 
HMIE.  Many of these schools will also have to be registered by the Care Commission and be 
subject of inspection, and possibly complaints investigation and enforcement action, by the Care 
Commission.  As explained above, the Care Commission and HMIE are working together and 
carrying out joint inspections.  However, the Care Commission has a duty to inspect school care 
accommodation services twice each year, and therefore is involved in more frequent inspections 
than HMIE.  Similarly, in the next paragraph requirements for registration and monitoring 
independent schools and regulations are described.  In relation to independent school care 

 56126



Education Committee, 7th Report, 2004 (Session 2) - ANNEX D 

accommodation services the Regulation of Care (Scotland) Act 2001 and regulations and orders 
made under that Act are also relevant.   
 
5.1.2 Paragraphs 28, 30, and 31 of the Policy Memorandum accompanying this Bill mention the 
Care Commission, but do not accurately reflect the Care Commission’s legal framework, or the role 
of HMIE in joint inspections.  The Care Commission would welcome the opportunity to contribute to 
revision of this document and the Explanatory Notes. 
 
5.1.3 If the independent school provides residential accommodation, it will come under the 
definition of a school care accommodation service under the Regulation of Care (Scotland) Act 
2001.  At present independent schools that provide residential accommodation but do not provide 
personal care and support are excepted from the definition of a school care accommodation 
service by regulation 3(a) of the Regulation of Care (Excepted Services) (Scotland) Regulations 
2002 (SSI 2002/120).  This is because a formal commencement date has yet to be set.  We 
understand that these services will be regulated by the Care Commission from as early as April 
2005, and it is therefore important to consider them as part of any review of registration and 
regulation of independent schools. 
 
5.1.4 As stated above, the Care Commission understands that the policy position in relation to 
school care accommodation services was set out in the Policy Position Paper The Way Forward for 
Care, which was published by Ministers in 2000 following extensive consultation.  It states that the 
legislation would provide for the Care Commission to determine how well the welfare of children in 
boarding schools is safeguarded and promoted.  There was a clear intention that the regulation of 
this aspect of the boarding provision in an independent school would be the responsibility of the 
Care Commission.  Again, the provisions of the Bill do not appear to reflect this policy intention, 
although the Regulation of Care (Scotland) Act 2001 does. 
 
5.1.5 For example, under the proposed new section 98A(3)(b) of the Education (Scotland) Act 
1980 Ministers may grant an application for registration if they are satisfied that the welfare of such 
pupils will be adequately safeguarded and promoted.  The corollary is that if the Ministers are not 
satisfied they can refuse to grant registration or cancel it if it is considered that this element is not 
satisfied.  There is a clear overlap in responsibility in relation to the school care accommodation 
element where the independent school provides residential accommodation. 
 
5.1.6 There is therefore a need for greater clarity in relation to the overlapping roles and 
responsibilities that result from the Bill, in particular in relation to the registration of independent 
schools that are also school care accommodation services, imposing or varying conditions on such 
schools, and taking action which will close such schools.   
 
5.1.7 The Care Commission and the Registrar of Independent Schools in Scotland have a 
working draft of a Memorandum of Understanding in relation to sharing information.  This draft 
could be made available if Members wish a copy.  Such a Memorandum of Understanding is not an 
appropriate mechanism to clarify roles and responsibilities, ensure liaison, and specify duties of 
notification.  The Care Commission suggests that liaison should be enshrined in the Bill in the 
same way as the duty to collaborate with HMIE is specified in the Regulation of Care (Scotland) Act 
2001.  It is also essential that the Care Commission is notified of actions taken that may affect 
regulation of such services by the Care Commission, and the Care Commission suggests that a 
duty to notify should be enshrined in the legislation in the same way as there is a duty to notify the 
Registrar of Independent Schools in Scotland.   
 
5.1.8 Care services that have to register with the Care Commission have to provide a 
considerable amount of information, specified in the Regulation of Care (Scotland) Act 2001 and 
the Regulation of Care (Applications and Provision of Advice) (Scotland) Order 2002 (SSI 
2002/113).  When a service applies to register, the Care Commission has power to request any 
information reasonably required to make a decision about registration.  In deciding whether to grant 
registration, the Care Commission must take the National Care Standards into account, and must 
be satisfied that the requirements of the Regulation of Care (Scotland) Act 2001, associated 
delegated legislation, and any other relevant enactments will be complied with.  Examples of the 
information required for registration are a statement of the aims and objectives of the service; age 
range, sex, and maximum numbers; any criteria for selection other than age or sex; a statement of 
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the way in which sufficient suitably qualified and competent employees are to be obtained; details 
of persons proposed to be employed in the care service; the policy on recruitment, interviewing, 
selection and checking of references and other documentation for employees; a description of 
premises; and confirmation that the school has been registered with the Registrar of Independent 
Schools, or has applied for registration.   
 
5.1.9 We believe that more prominence could be given to ensuring an integrated process.  It is 
important that the Care Commission’s regulatory regime fits seamlessly with any new regulatory 
regime in relation to the educational aspects of these services.  Schools will not want to provide the 
same information to two registering bodies and there will be an expectation of effective and efficient 
joint processes where these are possible.  We would expect this intention to be contained in 
secondary legislation supporting the Act. 
 
5.2 Proper persons – Part 2 – Section 4 (2) of the Bill 
 
5.2.1 Once registered, care services are subject to a number of requirements, mainly contained 
in the Regulation of Care (Requirements as to Care Services) (Scotland) Regulations 2002 (SSI 
2002/114).  For example, the provider of the service must employ a manager and employees that 
are fit to do their job, and one way of this being demonstrated is by obtaining Disclosure Scotland 
checks.  There should be liaison with the Care Commission and cross referencing with fit person 
regulations under the Regulation of Care (Scotland) Act 2001.  It appears as though the provision 
for the sharing of information is not supported by the Bill as it stands (please also see the answer to 
question 16).    
 
5.3 Notice of Complaints Procedures – Part 2 – Section 5 of the Bill 
 
5.3.1 The Care Commission has a statutory role in investigating complaints in relation to care 
services, and taking enforcement action where necessary.  Where Ministers require improvements 
in services registered with the Care Commission, the Care Commission would need to be notified.  
If a service is to be removed from the register or registration cancelled by the Care Commission, 
then reciprocal arrangements should apply.  Again our concern is that this sharing of information is 
not supported by the primary legislation as it stands. 
 
5.3.2 In relation to imposition or variation of conditions of registration, again there is a need for 
liaison to ensure that conditions on registration with the Care Commission do not conflict with 
conditions on registration with the Registrar of Independent Schools. 
 
5.4 Proposed amendments to new Part V of Education (Scotland) Act 1980 – notices to the 
Care Commission  
 
5.4.1 It has been suggested above that the Care Commission should be notified of various 
matters.  More specifically, we consider that the Care Commission should be added to the list of 
those to receive notification, when the action taken relates to a care service registered by the Care 
Commission, in the  
proposed new sections 98C(2), 98C(4), 98D(2), 98D(4), 98E(4), 99(1) (copy to Care Commission), 
100(3),  and 102(1A) of the Education (Scotland) Act 1980. 
 
5.5 Responses to questions set out in the consultation document 
 
5.5.1 Question 10 
 
In the definition of an independent school, we plan to remove the reference to the minimum number 
of pupils so that no school escapes appropriate scrutiny.  Do you believe this is the correct 
approach? 
 
Answer 10   - Yes  
 
5.5.2 Question 11 
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What type of information do you think should be necessary for a person who wishes to operate an 
independent school to give before the school can be registered?  Do the examples given under 
Registration of an Independent School on page 20 form a useful basis? 
 
Answer 11 – This is a useful starting point, but there should be cross reference to the information 
required for registration by the Care Commission, for consistency and to avoid duplication.  Please 
see section 5.1.8 for a list of examples of information that is required.  On application for 
registration with the Care Commission a school must confirm that it has been has been registered 
with the Registrar of Independent Schools, or has applied for registration.  A similar provision may 
be appropriate in relation to the Care Commission when applying to register with the Registrar of 
Independent Schools.   Further consideration as to how the two registrations should fit together to 
avoid duplication would be most helpful. 
 
5.5.3 Question 12 
 
Do you agree with the proposal to remove provisional registration and replace it with a power to set 
conditions on the operation of the school? 
 
Answer 12 – We are not concerned about the proposal to give a power to set conditions on 
operation of a school, but where that school is regulated by the Care Commission, there is a need 
to ensure that conflicting conditions on registration do not cause confusion, and we suggest that a 
mechanism for doing this is considered.  It may also be appropriate to specify that the conditions 
set by the Registrar of Schools in relation to care services registered by the Care Commission 
should relate to educational matters and not care or welfare matters, or duplication is likely.   It may 
be useful to consider a formal mechanism for liaison prior to imposing, varying or removing 
conditions.  This appears not to be provided for in the Bill. 
 
5.5.4 Question 13  
 
Do you agree that Ministers should, in addition to the existing grounds, be  able to refuse to 
register a school if they are not satisfied?  
 
13.1 That the welfare of pupils will be adequately safeguarded and promoted; or 
 
13.2 That efficient and suitable education will be provided? 
 
Answer 13.1 – The Care Commission believes that 13.1 is not necessary where  schools also have 
to register with the Care Commission, as care and welfare are matters considered fully by  the 
Care Commission. 
 
On application for registration with the Care Commission a school must confirm that it has been 
registered with the Registrar of Independent Schools, or has applied for registration.  A similar 
provision may be appropriate when applying to register with the Registrar of Independent Schools.   
Close liaison when a school is applying to register with both bodies needs to be supported by the 
secondary legislation. 
 
Answer 13.2 – Yes 
 
5.5.5 Question 14 
 
Do you agree that the time specified for the managers to take the necessary action outlined in any 
notice of complaint should be appropriate to the circumstances and therefore potentially shorter 
than 6 months? 
 
Answer 14 - Yes.  If the Care Commission issues an improvement notice, in terms of section 10 of 
the Regulation of Care (Scotland) Act 2001, the notice states that improvements must be made 
within a specified time, which varies depending on the circumstances.  However, if the concerns 
relate to welfare or care issues in a care service regulated by the Care Commission, enforcement 
action under the Regulation of Care (Scotland) Act 2001 may be appropriate, and we would be 
wary of duplication.  This again points to the need for notification and liaison. 
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5.5.6 Question 15 
  
Do you agree that the Independent Schools Tribunal should be abolished and the route of appeal 
transferred to the Sheriff Principal? 
 
Answer 15 - We agree that the Independent Schools Tribunal should be abolished, but suggest 
that a right of appeal to the Sheriff would be sufficient and would be consistent with other similar 
appeals.  For example, under section 20 of the Regulation of Care (Scotland) Act 2001 a person 
given notice of a decision to implement a proposal by the Care Commission (for example a 
proposal to impose a condition on registration or cancel registration), may appeal to the Sheriff 
against that decision by way of summary application.  The Sheriff has specific power to confirm the 
decision or direct it should have no effect, or to vary, remove or impose a condition on registration.   
 
5.5.7 Question 16 
 
Do you think it is appropriate to look at the individual(s) involved in running the school when 
considering whether the proprietor is a “proper person”? 
 
Answer 16 - Yes.  In terms of the Regulation of Care (Scotland) Act 2001 and delegated legislation 
under that Act, the provider of a care service has responsibility for ensuring that the manager of the 
service and employees are fit persons.  Failure to do so is a criminal offence and impacts on the 
fitness of the provider.  We also recommend using the words “unfit person”, rather than “proper 
person”, for consistency and to avoid confusion. 
 
6. SUMMARY AND RECOMMENDATIONS 

6.1 The Bill is intended to give Ministers powers, when necessary, to ensure that local 
authorities take action to improve education services, and to modernise the regulation of 
independent schools in Scotland.  The Care Commission supports these objectives and many of 
the measures set out in the Bill.  However, it is our view that a confusing overlap of statutory 
responsibilities could be avoided, and the effectiveness of the measures in the Bill increased, by 
adoption of the suggestions set out in this paper. 
 
6.2 In conclusion, as independent regulator of school care accommodation services, the Care 
Commission makes the following key recommendations: 
 
1.  The Care Commission proposes that the Bill sets out where powers, duties and 
responsibilities ultimately rest in respect of the areas of overlap we have identified in this 
submission.  The provisions of the Regulation of Care (Scotland) Act 2001 and the duties and 
responsibilities of the Care Commission with regard to school care accommodation services must 
be taken into account.  This will require changes to the Bill as currently drafted.  The Care 
Commission is happy to offer its views on the details of the amendments necessary to clarify roles 
and responsibilities.    
 
2.   Given the Care Commission’s statutory responsibility to regulate school care 
accommodation services, a legal basis for sharing information where appropriate and consulting 
with the Care Commission in limited circumstances would be appropriate.  Minor amendments of 
the Bill would provide a legal framework for notifying and consulting the Care Commission, thereby 
making the new regime fit more effectively with the regulatory framework created by the Regulation 
of Care (Scotland) Act 2001.  The Care Commission is of the view that such amendments would 
not create any tension with the Care Commission’s role as an independent regulator, but enable 
the Care Commission to carry out its role more effectively.   
 
Jacquie C Roberts 
Chief Executive 
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School Education (Ministerial 
Powers and Independent 

Schools) (Scotland) Bill: Stage 1 

09:51 
The Convener: Item 2 is consideration of the 

School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill. This is our 
first evidence-taking session on the bill and I am 
pleased to welcome from the Scottish Executive 
Colin Reeves, head of schools division, and 
Rachel Edgar, head of the bill team. I also 
welcome, from Her Majesty’s Inspectorate of 
Education, Graham Donaldson, who is senior chief 
inspector of schools—he is becoming an old friend 
to the committee, to say the least—and Chris 
McIlroy, chief inspector, division 1. Graham, do 
you want to say anything first or do you just want 
to answer questions? 

Graham Donaldson (Her Majesty’s 
Inspectorate of Education): I am happy for us 
just to answer questions. 

The Convener: One of the key issues with 
regard to ministerial intervention is whether there 
is a need for new ministerial powers at all. In 
HMIE’s experience, have there have been 
situations in which the introduction of such powers 
would have been a helpful addition to the panoply 
of remedies? 

Graham Donaldson: It is difficult to generalise 
from our past experience through to the current 
context. I will enlarge on that in relation to the 
nature of the inspection process as it now 
operates. Until 18 months ago, a school was 
inspected and we delivered evaluation resulting 
from that inspection together with several points 
for action that were designed to address issues 
that had been identified during the inspection. We 
then followed up on the extent to which the points 
for action had been met. Normally, that happened 
within two years, although, if the circumstances 
were particularly exceptional, the follow-up could 
be accelerated and would happen sooner. 

The current inspection model is a bit different 
from that and operates in the context of the 
Standards in Scotland’s Schools etc Act 2000, 
particularly in relation to the duties that the act lays 
on ministers and authorities to secure 
improvement, the sections in the act that deal with 
the duty to realise the potential of all young 
people, the definition of “potential” and the fact 
that the act refers to the entire school population. 
In other words, the 2000 act changed the context 
within which inspection operates. 

In the previous system, a small but significant 
number of inspections were continued after the 

follow-up, but we were usually able to reach a 
point at which satisfactory progress had been 
made on the original points for action. The system 
that we are now operating involves a shorter, more 
focused inspection as our first contact with the 
school. That inspection focuses directly on three 
main issues: the achievement of the young 
people; the processes of learning and teaching in 
the school; and the capacity of the school to 
sustain improvement. We look at the situation as 
we find it and make a judgment about whether the 
duty to secure improvement is likely to be 
delivered given the context that we have found 
inside the school. 

In an inspection that demonstrates that the 
school is serving its young people well and in 
which the resulting inspection also shows that the 
school is well led and has the capacity to continue 
to improve, HMIE does not itself continue the 
follow-up as it did under the previous system. We 
agree with the education authority the way in 
which the authority will follow through on the report 
on the school. The authority maintains contact with 
us and we have a process through which we can 
look at the way in which the authority discharges 
its duties. That feeds into the broader inspection of 
the education authority programme; it is part of the 
evidence base for the way in which the authority 
discharges its duties.  

In a proportion of schools, either the quality of 
education or the achievement of pupils—or both—
gives cause for concern and we are not convinced 
that the school has the capacity at its own hand to 
deliver the necessary improvement. Under the 
new system, the inspectorate maintains rather 
closer contact with the schools that fall into that 
category. We do that in a couple of ways. The first 
is for the district inspector to maintain contact with 
both the authority and the school to assist and 
oversee the improvement process where the 
school has been identified as requiring significant 
improvement. I should add that each authority has 
a designated inspector who acts as our main point 
of contact with the authority. We then more 
formally report on the extent to which improvement 
has taken place.  

In many ways, our present operating system is 
more ambitious than the system that we operated 
previously. The end point of the process is hard to 
foretell; we have not reached it yet because the 
new system has only just been put in place. My 
firm intention is that the existence of the powers in 
the bill will not change in any way the way in which 
we go about inspections. The process that I have 
just described will remain the way in which we go 
about inspections. 

However, under the bill, if we are not satisfied 
that the improvement has been achieved, there 
will be an end point to the process that has not 
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existed hitherto. That was a long answer to your 
question, convener. Essentially, if through our 
work with the authority and the school we are 
unable to realise the kind of improvement that is 
necessary for the young people, the new context 
gives a prudent end to the process.  

The Convener: Does any other panel member 
wish to add to that? 

Rachel Edgar (Scottish Executive Education 
Department): I think that Mr Donaldson has set 
out the policy context in which we operate. We 
seek to fill a gap that was identified in the existing 
legislation, which is that ministers do not have the 
power to intervene to secure improvement in 
schools should they need to do so in order to meet 
their statutory duty under the 2000 act. 

The Convener: I want to be clear about what 
happens at the moment. What powers do 
ministers currently have to take action in 
circumstances in which things are going funny at 
the local authority or school level? 

Graham Donaldson: I will say a word on that, 
after which Rachel Edgar might like to come in. My 
perspective is that we would go through the 
process that I described. If we reached a point at 
which I was not satisfied that the process would 
deliver the kind of improvement that is required, I 
would refer the case to ministers to indicate that, 
from the inspectorate’s point of view, we had 
reached the end of our engagement with the 
school to deliver the required improvement. It 
would be for the minister to determine what action 
the Executive should take at that point. 

Rachel Edgar: Ministers would be able to take 
action only if they were satisfied that there was a 
breach of an existing statutory duty. 

The Convener: That is the duty to provide an 
adequate education and so forth. 

Rachel Edgar: The duties could relate to a 
range of issues, some of which are specific to 
individuals, such as duties to do with special 
educational needs; others are expressed much 
more broadly in terms of securing improvement 
and so forth. 

Lord James Douglas-Hamilton: Will you 
explain in a little more detail why the current 
inspection regime, the existing statutory duties on 
schools and education authorities, and the powers 
of ministers to intervene when there has been a 
failure to meet statutory obligations are not 
considered sufficient to ensure improvement in 
schools? 

10:00 
Colin Reeves (Scottish Executive Education 

Department): After the 2000 act had been 

passed, it was realised that a gap existed in 
ministerial powers. As Rachel Edgar indicated, the 
section 70 power in the Education (Scotland) Act 
1980 is applicable only when a breach of a 
statutory duty has occurred. Ministers realised 
that, if one had arrived almost at the end of the 
process that Graham Donaldson described and 
matters had still not been resolved satisfactorily, a 
gap existed in the powers at their disposal. That 
gap in their powers meant that ministers could not 
fulfil the new ministerial statutory duty under the 
2000 act to secure improvement in education. 

Dr Murray: Recent legislation has placed an 
obligation on local authorities to provide an 
education that enables all children to achieve their 
full potential. Can you give an example of a 
situation in which a ministerial power might be 
needed without an authority having breached that 
wide statutory duty? If an authority is failing to 
provide an adequate education for a particular 
group of children or in a particular school, surely it 
is already failing in its statutory duty and section 
70 powers could be used. 

Colin Reeves: Graham Donaldson is better able 
to explain the vast range of recommendations that 
are contained in HMIE reports. Some of those 
recommendations are very specific. In scale and 
focus, they are far removed from the breadth of 
the statutory duties in the various pieces of 
legislation. For example, some recommendations 
would encourage a head teacher in a specific 
school to engage better with teachers of English or 
maths. In other words, the HMIE reports include 
specific and focused points for action. We have 
taken legal advice as to whether 
recommendations and points for action in an HMIE 
report could be construed as a failure in relation to 
one of the overarching statutory duties. We were 
told clearly that that would not be the case. 

The Convener: Local authorities have an 
electoral mandate. If an issue arises that does not 
amount to a serious breach of statutory duties, 
should it not be up to the local authority, rather 
than ministers, to resolve it? 

Colin Reeves: Principally, the matter would be 
for the local authority. The bill is constructed in 
such a way that the local authority will take any 
necessary action using the powers in the bill. The 
partnership agreement gives the rationale behind 
the bill. It says: 

“Where the established steps of inspection, professional 
support and development do not secure the improvements 
identified … we will extend Ministerial powers to intervene, 
as a last resort and on the recommendations of the 
Inspectorate, to ensure that … action … is taken by the 
local authority.” 

The emphasis in the bill is that action should be 
taken by the local authority. 

 

132



1309  5 MAY 2004  1310 

Mr Adam Ingram (South of Scotland) (SNP): I 
have a follow-up question about the responses to 
the Executive’s consultation. It has been 
suggested that the relationship between HMIE and 
local authorities will change as a consequence of 
the bill and that HMIE recommendations to 
education authorities will, in effect, become 
instructions backed up by the threat of ministerial 
intervention. How might the current partnership 
ethos change because of that? 

Graham Donaldson: I would like to put on 
record the fact that the process that we have put in 
place over the past 18 months, working with 
authorities to establish the new proportionate 
system, is proceeding well. I am pleased with the 
response of authorities to that proportionate 
inspection system. It is not my belief that the 
powers in the bill will, by themselves, change the 
nature of that relationship.  

As the minister has said on record, it is 
anticipated that the powers will be used rarely. 
They will be used only if there is a breakdown in 
the relationship between authorities and the 
inspectorate. It is my firm intention that the kind of 
partnership working that we have with authorities 
just now will continue to characterise the 
inspection process in Scotland. However, that 
issue is distinct from the possibility that, in a 
particular circumstance, the process might be 
letting young people down. I suppose that, in that 
context, all of us have to be confident that, were 
that to happen, the powers exist to ensure that the 
situation could be remedied.  

I am not in any way assuming that there will be 
any change in the way in which we relate to local 
authorities or schools as a result of the bill. If the 
suggestion is that the bill will give us a power of 
direction, there has been a misunderstanding. The 
bill gives us no powers at all. It simply says that, if 
we reach a point at which we do not believe that 
we can do anything more, we can refer the matter 
to the minister, who has the necessary powers.  

That is the distinction between the inspectorate 
and other bodies. We are not a regulatory body 
that, at our own hand, can give direction. At the 
point at which we referred a matter to the minister, 
the authority would have an opportunity to make 
its case. If it could persuade ministers that we 
were acting incorrectly in relation to what was 
being proposed, the minister would be under no 
obligation to act on our recommendations. The 
minister would act only if he or she felt that there 
was a justified case for doing so.  

That issue has run through one or two of the 
responses that I have seen. The role of the 
inspectorate is to promote improvement and to 
identify areas of concern. We do not have the 
powers to direct action to be taken. 

Mr Ingram: The perception is that there will be a 
big stick behind you in the form of ministerial 
intervention, which is different from the previous 
situation. Do you accept that? 

Graham Donaldson: There is a logical 
inconsistency in people saying both that the bill is 
unnecessary because section 70 of the 1980 act 
provides all the powers that are needed and that 
the bill will change the situation. If the bill is 
unnecessary, the stick exists at the moment and 
the bill’s introduction will not change the situation. 
People cannot have it both ways. 

Mr Ingram: What kind of actions may an 
enforcement direction from the ministers specify? 
If you reported to ministers that the level of 
improvement was not what you sought, what 
would the minister do in that circumstance? 

Graham Donaldson: The action would be 
specific to the circumstance as and when it arose. 

Mr Ingram: Will you give us a recent example? 

Graham Donaldson: The areas about which 
our concerns would lead us to make significant 
recommendations that would take us along the 
road of continued engagement with a school and 
that might ultimately lead to a reference to 
ministers would relate to the achievement of the 
young people in the school and the quality of the 
educational process. The action that would be 
taken would be designed to address those kinds of 
areas and might relate to the nature of the learning 
and teaching in the school, the nature of the 
leadership of the school in providing the context 
for effective action or the nature of the support that 
is provided to the school to enable it to discharge 
its duties. There is a variety of areas in which 
action can be taken to bring about improvement 
after an inspection. 

The key point that I stress to the committee is 
that the process is not about the inspectorate’s 
view on a particular way of teaching or organising 
a school. We would not tell schools, “You must do 
it this way because the inspectorate says so.” Our 
firm starting point would be the quality of the 
education and its impact on pupils and the young 
people’s achievements and experiences. From 
that starting point, we would invariably work with 
schools and local authorities to agree what 
needed to be done to address the need to provide 
high-quality education for youngsters. The focus 
would be on the young people and the quality of 
the education that they receive. 

Fiona Hyslop: From what you say, it sounds as 
though HMIE would scope the problem, make the 
referral and identify any need for ministerial 
intervention, but it is still not clear what action 
would be taken and by whom if there was a 
problem. When the bill was first mooted, it was 
thought that hit squads would go into failing 
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schools, but there has been some backtracking 
since then. I see that you are nodding— 

Graham Donaldson: I am nodding because the 
bill is not about hit squads. 

Fiona Hyslop: In that case, who would do 
what? The minister would not fly in like Superman 
to sort out individual schools. You say that the 
relationship would be with the local authority, but 
what action would be taken to support the pupils’ 
education? Would Scottish Executive policy 
people go into education authorities? 

Rachel Edgar: The crucial aspect of the bill is 
that it would remain for local authorities to take 
action. Ministers would direct local authorities 
about the action that was needed to achieve the 
necessary improvements. In relation to the support 
that is offered, HMIE would not drop out of the 
process at that stage. However, I am talking about 
an end point, by which time HMIE would have 
been offering support for several months—
possibly a year or two—but would not have been 
able to help the school to achieve the necessary 
improvement, as Mr Donaldson said. At that point, 
ministers would have to decide whether to direct 
the authority to take certain actions to secure the 
improvement. The bill would allow ministers to do 
that. 

Fiona Hyslop: I will pick up on a point that 
Elaine Murray made. You said that there is a gap 
in the 2000 act, but the act can be interpreted as 
providing a catch-all in relation to duties and 
responsibilities for education. Why do we need 
additional legislation? 

The most recent situation in which there was 
concern about a local education authority was the 
crisis in Scottish Borders Council. What difference 
would the bill have made in that situation? We 
want to get a handle on the practical difference 
that the bill will make. 

Colin Reeves: It is difficult to answer that in 
relation to a specific example. However, your 
question is reasonable and I will try to answer it. I 
do not think that the bill would have made a 
difference to the case that you cite, because 
experience demonstrates how well Scottish 
Borders Council responded to the HMIE 
recommendations. That council is not alone in 
responding well to reports from HMIE that its 
education authority must address significant 
points. In the cases that we have experienced, the 
bill might not have made a difference, apart from 
the fact that, as we all recognise, any piece of 
legislation that sits on the stocks—such as section 
70 of the 1980 act—colours the way in which 
people react and respond. 

You mentioned the 2000 act, which contains a 
number of broad statutory duties. The gap in the 
act relates not to those duties but to the fact that 

HMIE inspections represent a significant 
component of the improvement framework that the 
act established. Because the findings and 
recommendations of HMIE inspections are not 
statutory duties, there is a gap in ministerial 
powers to deal with those recommendations when, 
in HMIE’s estimation, an authority has failed to 
take satisfactory action. We are talking about the 
distinction between HMIE recommendations and 
the larger-scale statutory duties. 

10:15 
Fiona Hyslop: In the past 10 years, how many 

examples have fallen into the category of local 
authorities not responding? 

Graham Donaldson: As I said in response to 
the initial question, the context in which we are 
now operating is different from that which applied 
prior to the 2000 act. We are at the point now 
where the new processes are coming into being. 
Notions of adequacy and efficiency are flat—like a 
floor or ceiling—but in the ambitious context in 
which we now operate, where the avowed 
intention of ministers and local authorities is to 
bring about improvement, improvement is a 
process that is engaged with to try to enhance the 
quality of education for young people, particularly 
where one starts from a situation of serious 
concern. It is difficult to look back and wonder 
about what happened in the past, because the 
context in which we operated then was different. 

There is a misunderstanding about hit squads. It 
is standard under the current arrangements at 
school or even authority level for the authority or 
the school to bring in people to assist them in the 
process of addressing improvement. One could 
characterise that arrangement as a hit squad, but 
it is not. When people talk about hit squads, they 
are talking about taking the responsibility for 
bringing about improvement away from the 
authority and giving it to someone else. Critically, 
that is not what the process is about. The object is 
to maintain responsibility where it should lie—with 
the authority and the school—and to ensure that, 
in that context, the minister has the powers, 
should they be required, to deliver the 
improvements in education for young people if we 
reach an impasse. Whether we will reach that 
impasse, I just do not know. 

Fiona Hyslop: Do you have faith that we are 
starting from the ground level here? 

Graham Donaldson: The bill is a prudent step 
given that we do not know what the future holds 
and given the advice that there is a gap in the 
existing powers of ministers.  

The Convener: I want to clarify who a “relevant 
person” is under proposed section 66D, entitled 
“Enforcement direction”, to be inserted into the 
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Education (Scotland) Act 1980. I cannot see a 
definition in the bill, although there might be one in 
the principal act. 

Rachel Edgar: In the case of an education 
authority school, it would be the education 
authority. The provision also covers grant-aided 
schools, in which case it would be the managing 
body of the grant-aided school.  

The Convener: So in the case of a state school 
the “relevant person” is the education authority, 
not the school. 

Rachel Edgar: Yes. 

Rhona Brankin (Midlothian) (Lab): I declare an 
interest in that I am related to Graham Donaldson. 

The Convention of Scottish Local Authorities has 
claimed that the proposed power goes further than 
the powers in the Local Government in Scotland 
Act 2003, because it would allow ministers to 
intervene directly in how services are provided, 
rather than covering all services as provided for in 
the 2003 act. Is that the intention of the proposals? 

Rachel Edgar: The intention is not to go beyond 
the powers in the 2003 act. The intention is to 
allow similar powers to those in the 2003 act to be 
taken, but they would be triggered by an HMIE 
recommendation. The powers under the 2003 act 
are triggered by a recommendation from the 
Accounts Commission. 

Rhona Brankin: That is helpful.  

The Education (Additional Support for Learning) 
(Scotland) Bill was passed recently and the 
committee expressed concern about other 
agencies acting to provide for the additional 
support needs of a youngster. Is there provision in 
the bill to bring in other agencies if those needs 
are not being met, or would they be met in another 
way? 

Graham Donaldson: The bill does not provide 
for that, but as an inspectorate we are increasingly 
working with other inspectorates and agencies in 
the context of the requirement for all young people 
to realise their potential, which is one of the 
triggers for additional support needs. A direct 
focus of our inspection is to look not just at 
whether the school is performing reasonably well 
in general—say, in relation to standards of 
attainment—but also at the extent to which 
individual young people and groups of young 
people are being well served by the education that 
they are receiving in the school. If we were not 
convinced that the school was delivering for all its 
young people, the process that we have been 
talking about could ultimately lead to 
recommendations to involve other agencies. 

Mr Macintosh: At this stage of devolution, we 
are all conscious of the sensitive relationship 

between local government, the Parliament and the 
Executive, which are all democratically 
accountable bodies. My first question is for the 
Executive officials. Do you think that that 
relationship has been hampered in the past by 
ambiguity about when the power under section 70 
of the 1980 act could be used and that the 
relationship—certainly the day-to-day dealings—
that you have with local authorities could be 
improved by the creation of a clearer line of 
accountability through the new powers? 

Colin Reeves: I do not think that there has been 
any difficulty in the relationship between the 
Executive and local authorities. You cite the 
example of the section 70 power; however, that 
power has been used extremely rarely. On the 
only occasion of its use that I can recall, the 
council in question acted immediately to rectify the 
deficiency, which related to the breach of a 
specific statutory duty in the case of an individual 
child. 

Ministers are well aware of the reaction to the 
proposals in the bill. The letter that the minister 
wrote to the convener on 29 March, which was 
sent along with all the paperwork relating to the 
bill, made it clear that he was aware of the points 
that had been made by COSLA and the 
Association of Directors of Education in Scotland. 
He articulated his view of difficulties that might 
arise in future that would damage children’s 
education in a specific school or authority. The 
focus of the bill is very much on the quality of 
education that children in specific schools are 
receiving. That has to be the prime concern. The 
minister said that, if it were found at some stage in 
future that the education of children in a particular 
school was being harmed by the inaction of an 
authority or the Executive, he would have no 
answer to the question, “Why did you not use this 
last resort power?” However, it is hoped that the 
generally very good relations between the 
Executive and local authorities on educational 
matters will continue. 

Mr Macintosh: My next point is for Graham 
Donaldson. From your comments, I take it that you 
do not expect the bill to make your job any more 
difficult. 

Graham Donaldson: No. Our relationship with 
authorities and schools is not legalistic—it is not 
founded on reference to statute to achieve the 
inspection process. The extent to which we have 
an impact and can bring about improvement must 
rest on the extent to which our conduct of 
inspections and the findings of those inspections 
command the confidence of those who are being 
inspected and the wider community. I do not 
envisage that changing as a result of the 
legislation. Clarity about the end-point—which was 
implied in your original question—would be 
helpful. 
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Ms Byrne: I have a question on the capacity to 
sustain improvement. 

I remain unconvinced that the power is needed. 
As a former teacher, I can say that the thought of 
HMIE coming to conduct an inspection filled all 
teachers with fear. We always tried to adhere to 
every point that HMIE made. I could say the same 
for local authorities, which have their own quality 
assurance schemes and scrutinise planning in 
schools. I have difficulty understanding why a local 
authority would not adhere to what HMIE said. I 
know that you cannot give us such examples 
because you are not at the end point. I will pursue 
Fiona Hyslop’s line. Before the Standards in 
Scotland’s Schools etc Act 2000 was passed, did 
you feel frustrated about many situations and feel 
that you were not turning schools around or 
resolving problems in schools that were pertinent 
to young people’s education and the capacity to 
sustain improvement? 

Graham Donaldson: I make it clear that we 
want the inspection process to operate not on the 
basis of fear, but on the basis of a genuinely 
constructive partnership between us and schools 
in young people’s interests. 

Ms Byrne: I know. 

Graham Donaldson: In some circumstances, 
the process has certainly continued for a time. 
However, at the end of the process, we have 
always managed to reach a resolution that allowed 
the inspectorate to disengage from the process. 
That related to expectations before the 2000 act 
was passed. Expectations now are different. In the 
context of those different expectations and duties, 
the possibility must be considered intellectually 
that an unresolved difficulty would remain. To put 
in place legislation that addressed that 
possibility—however remote—would help. 

I see the minister’s case. If we reached the end 
of the process and I referred a matter to the 
minister because I thought that young people in a 
school were not being well served, but the minister 
could not take action, the minister would be in an 
odd position in relation to their duties under the 
2000 act. That does not mean that I think that 
such a situation will arise. That is not how an 
inspection is conducted. However, there is a case 
for having such a prudent reserve power in the 
new context. 

Ms Byrne: Would that also apply if a school 
building was felt to be inadequate to provide the 
education that young people needed and the local 
authority was not taking action because it lacked 
finance? Would that apply to the state of a 
school’s environment? 

Graham Donaldson: If accommodation were 
detrimental to young people’s learning, we might 
want to pursue the case. We are not a health and 

safety inspectorate but, during inspection, safety 
issues might emerge about which we would make 
recommendations. If safety was a concern, we 
would bring in the Health and Safety Executive 
and work with others to establish what was 
required. 

Ms Wendy Alexander (Paisley North) (Lab): 
The briefing that the Scottish Parliament 
information centre has provided to us gives us a 
flavour of how the inspection process is 
proceeding. You have spoken about that. About 
300 inspections a year take place. Every primary 
school can expect to be inspected once in a child’s 
time there. Similarly, every secondary school will 
be inspected once during a child’s four or six years 
there.  

Several inspections now generate, after two 
years, follow-up inspections on points of action. 
Between 120 and 150 follow-up inspections take 
place each year. The numbers of schools that 
remained unsatisfactory after two years were 13 in 
2002-03 and 10 in 2003-04. That means that 5 to 
10 per cent of the schools are still unsatisfactory 
when HMIE goes back to look at them two years 
later. 

Over the lifetime of the Parliament, 48 schools 
have remained unsatisfactory after two years. It is 
a considerable concern for parents if their child 
happens to be at one of the schools that has not 
made the grade over the past five years. Would 
implementing the powers in the bill make it likely 
that action would be taken more quickly over those 
50 or so schools or would there be a more 
wholehearted response to the small but significant 
number of schools—10 or 15 a year—that despite 
HMIE’s work with the local authority are still failing 
two years on? 

10:30 
Chris McIlroy (Her Majesty’s Inspectorate of 

Education): Some of the data that you have 
quoted derive from the previous system in which 
we carried out follow-up inspections two years 
after the initial inspection. At that point, schools 
and authorities had to satisfy us that 80 per cent of 
the points of action set out in our report had been 
implemented before we would disengage. In other 
words, the judgment of the follow-up inspection in 
some cases indicated that the school had a fairly 
good standard of education and had taken some 
steps towards our recommendations, but that it 
had not yet reached the very high threshold at 
which we felt we could disengage. The fact that 
the schools were in that category did not mean 
that we necessarily had serious concerns about 
the quality of education. The number of schools 
that fell into that latter category would have been 
much smaller. 
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Graham Donaldson has already outlined the 
new arrangements. When we carry out the initial 
core inspection, we look at the school’s standard 
of attainment, the children’s broader achievement, 
the school’s capacity to improve and other factors 
relating to its effectiveness in order to find out 
whether to ask the education authority to work on 
the follow-through process or whether we have to 
do it ourselves. At that stage, we engage with a 
quarter of the schools and finally reach the 
decision that we can go no further for only a tiny 
number, if any at all. Scottish schools and 
authorities have a strong track record of achieving 
improvement. Indeed, through elements such as 
staff development, mentoring, other heads, 
education authority support and other means we 
have a wide body of experience in improvement. 
The situation is not on the scale that you have 
suggested. 

Ms Alexander: I seek some clarification about 
the figures. In the old system, the percentage of 
follow-up inspections that resulted in an 
unsatisfactory report ranged between 5 to 11 per 
cent, which equates to 10 to 15 schools a year. By 
my reckoning, that means that about 50 schools 
have required intervention over the lifetime of the 
Parliament. Interestingly, you said that under the 
new system, instead of having a 5 per cent 
residual, HMIE asks to work in partnership with the 
education authority to improve schools after about 
25 per cent of its original inspections. Is that right? 

Chris McIlroy: No. Under the old system, the 
original inspection made its recommendations. 
The figure that you quoted is for the number of 
schools that, two years later, had not achieved 80 
per cent or more of our recommendations. 

Under the new system, we conduct initial 
inspections at a point at which the school has not 
taken any action to achieve the improvement 
agenda, and we then want to work with about a 
quarter of the schools on that agenda. We do not 
yet know what proportion of that number is left two 
years down the line. 

Lord James Douglas-Hamilton: How will you 
ensure integration and communication in the 
intervention process with the care commission, 
which may also be involved in regulating and 
inspecting certain schools? 

Colin Reeves: In the letter that he wrote on 29 
March, the minister dealt with that specific point, 
saying that he was aware of the care commission 
having made  
“a number of suggestions highlighting the need for good 
communication with the Commission in relation to services 
also registered with them.” 

He went on to say: 
“I accept that good communication is crucial to the 

effective exercise of the powers in relation to independent 

schools and am committed to ensuring that we work closely 
with the Commission. Officials are developing a mechanism 
for sharing information and ensuring proper consultation 
with the Commission.” 

The minister is receptive to the need to ensure 
joined-upness with the commission. Graham 
Donaldson will also be able to speak about how 
HMIE has thus far been engaging directly with the 
commission. The minister has made clear the 
importance of joined-upness in that respect.  

Graham Donaldson: It is important for me to 
put on record the fact that, on quite a wide variety 
of fronts, we work directly with the care 
commission. In a relatively short space of time, we 
have established very good, productive working 
relationships with the commission. In 
circumstances where there is a joint focus that is a 
subset and does not relate to normal day provision 
in primary and secondary schools, but where there 
is a need for the commission to register, we have 
a memorandum of understanding with the 
commission, which is about ensuring that we have 
good communication between ourselves and the 
commission. Because of that relationship, we are 
able to determine the appropriate action that 
should be taken, whether by the commission or by 
ourselves. That is a fine call in relation to the 
specific circumstances that we find. 

Lord James Douglas-Hamilton: In view of the 
complexity of the respective roles, would it be 
possible for you to draft a little note for us 
explaining how you envisage the respective roles, 
or indeed the combined role if the roles should be 
combined, so that we can form a clear 
understanding of exactly what might be involved? I 
realise that the relationship might be at an 
embryonic stage, but if you felt able to give us a 
note on that it would be extremely helpful.  

Graham Donaldson: Certainly.  

The Convener: The letter that the minister 
wrote to us has been mentioned once or twice. Do 
members still have that letter, or would they like it 
to be circulated again? 

Fiona Hyslop: I do not have it to hand today. 

The Convener: I wanted to check that members 
still had copies of it so that we do not need to 
circulate it again.  

Lord James Douglas-Hamilton: It might help 
to circulate it again with a note on the respective 
roles.  

The Convener: No, no, no. I am talking about 
the letter that I received from the minister, which 
was circulated to members of the committee a 
while back. I was just asking whether members 
still had it or whether they wanted it to be 
circulated again.  
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Lord James Douglas-Hamilton: It would be 
helpful to circulate it again. 

The Convener: I can do that.  

Dr Murray: On independent schools, I think that 
it was East Ayrshire Council that suggested that 
there might be a slight problem with home 
educators, who are actually excluded. However, 
there are circumstances in which parents might 
get together, because one parent may have a 
background in languages and another may have a 
background in science and they might want to 
work together in home educating their children. 
Does the bill create a problem for such parents? If 
they get together collectively to home educate 
their children, do they then become an 
independent school and have to be registered? 

Rachel Edgar: There is no intention in the bill to 
change the existing relationship with home 
educators. Those parents who choose to educate 
their children at home would not be covered by the 
scope of the bill. I take your point that there could 
be a fine line between a group of parents 
educating their children themselves at home and 
those parents not educating in their own home and 
employing somebody else to deliver that 
education, which would look more like a school to 
me. 

Dr Murray: So a voluntary arrangement 
involving a group of parents who were not 
employing people would not come under the 
scope of an independent school. 

Rachel Edgar: No, it would not, if those parents 
were genuinely home educating. 

Dr Murray: My next point is similar to one that 
Lord James Douglas-Hamilton made. I have had a 
quick look at the minister’s letter, which I do not 
think covers it. The care commission will be 
involved in the registration of schools where 
children will be in residence. How do you ensure 
that an integrated approach is taken with the care 
commission? Could you say a bit about progress 
on the additional consultation that I understand 
that you are to conduct on the information that 
schools will required to give in order to be 
registered? How will that consultation take place? 

Rachel Edgar: There are existing regulations 
about the information that independent schools 
provide in relation to their registration. We intend 
to take the opportunity to consult on new 
regulations under the eventual act, so as to 
consider whether the provisions can be 
streamlined, given that a number of the schools 
will also be registered with the care commission. 
We could consider in the course of the 
consultation on the regulations whether the 
information could be provided in one form for both 
the required purposes.  

Chris McIlroy: As Graham Donaldson said, we 
currently work in very close partnership with the 
care commission, for example when inspecting 
secure units and special residential schools. We 
have arrangements for discussions, for regular 
meetings, for shared staff development events, for 
exchanging communications about reports, for the 
editing process and for consideration of any 
decisions arising from that. Those relationships 
are already established and productive, and we 
would want to build on them.  

Dr Murray: The bill introduces ministerial 
powers to set conditions, as an alternative to 
closing an independent school. Can you give us 
any examples? We obviously do not want to flag 
up things that have been in the media recently, but 
there has been a recent, fairly high-profile case of 
an independent school that might have to close if it 
does not improve its performance. Could you 
illustrate how ministers might be able to use their 
powers to set conditions, rather than having a 
guillotine coming down on a school? 

Rachel Edgar: We anticipate that the powers 
will be appropriate in circumstances where there is 
a short-term issue to deal with, for example if the 
fire brigade identified a problem with a fire escape 
at a certain part of a school. Ministers could set a 
condition that that part of the school was not to be 
used until the matter was rectified.  

The Convener: I would like to ask about the 
change in the appeal procedure, which I think gets 
rid of the independent schools tribunal. What is the 
rationale behind that? 

Rachel Edgar: We looked back at our records 
and found that the independent schools tribunal 
has not in fact met since about 1977.  

The Convener: That seems like a good point.  

Rachel Edgar: The review of tribunals 
highlighted that as an issue and felt that we should 
consider the position of the independent schools 
tribunal in that context. At the moment, the tribunal 
is made up of a sheriff principal and two lay 
members. The difficulty is that there is no 
expertise among the lay members, and I do not 
think that we would be able to identify those who 
last met in 1977.  

The Convener: I wonder how that tribunal 
escaped the bonfire of the quangos. 

Fiona Hyslop: What is the impetus behind part 
2 of the bill, on independent schools? Could the 
sections on independent schools stand alone as a 
piece of technical legislation? Why are the 
measures to do with independent schools being 
introduced now? Following the consultation, it 
seems that part 2 is generally regarded as 
uncontroversial. 
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Rachel Edgar: Ministers considered that a bill 
dealing with improvement in schools provided a 
good opportunity to update legislation on 
independent schools. 

Fiona Hyslop: So the bill is a convenient 
vehicle, because the measures come under the 
general title of improvement.  

Rachel Edgar: It would be fair to say that there 
have been some concerns in relation to 
independent schools over the past few years. I 
believe that the powers in the 1980 act derive from 
the early part of last century and have not been 
significantly updated. The bill offered the 
opportunity of updating them and allowing 
ministers to have slightly more flexible powers to 
deal with some of the issues that have arisen in 
the past few years. 

10:45 
Colin Reeves: Ministers were aware of the 

scope of their new duty under the 2000 act to 
endeavour to secure improvement in the quality of 
school education—all school education—that is 
provided in Scotland. It was in that context that 
they realised that the provisions that governed 
independent schools, which had not really been 
examined since 1980, were very elderly. Certain 
experiences and situations in the independent 
sector have already been alluded to briefly and it 
was recognised that there was a need to re-
examine the structures and systems in that sector. 
That opportunity was taken in the context of a 
piece of legislation that endeavours to ensure that 
ministers can indeed secure improvement in the 
quality of education right across the piece in all 
Scottish schools. 

Fiona Hyslop: Could part 2, on independent 
schools, stand alone as a concept, technically 
speaking? 

Colin Reeves: I am not a lawyer, but I think 
that, technically, it perhaps could stand alone. 

Rhona Brankin: It will not surprise members to 
find out that I want to ask about rural schools. 
Given the concerns that have been expressed 
recently about some local authorities’ proposals to 
close rural schools, which seem to go against 
ministerial guidance, could the bill be used—
perhaps in an amended form—to provide the 
necessary safeguards against such closures? If 
the present bill is not the bill for doing that, how 
could it be done? 

Colin Reeves: You asked several questions. All 
that I can say at the moment is that I am not sure 
whether provisions that focused on that issue 
would fall within the scope of the bill as drafted. In 
relation to the bill, I can say only that ministers 
consulted on a particular piece of legislation, 

which has now been introduced in the Parliament. 
Decisions about the drafting and introduction of 
legislation are ministerial decisions. I understand 
that the committee will have the opportunity to 
question ministers next week and towards the end 
of the month, when—if my understanding is 
correct—it will hold a session focusing on rural 
schools. 

The Convener: When HMIE examines local 
authorities more generally and reports on the 
distribution of school provision, does it have a say 
on changes in provision for rural schools—or, for 
that matter, urban schools—and whether such 
changes affect the adequate and efficient 
provision of school education? I admit that that is a 
political issue. 

Graham Donaldson: That would not be 
covered as a matter of routine in a local authority 
inspection. We work with Audit Scotland in the 
inspection of local authorities. Part of that exercise 
is about best value. The nature of the estate is 
certainly a focus as regards the interest in best 
value that we share with Audit Scotland. The 
particular circumstance that you are talking about 
would not normally be covered in an inspection. 

Rhona Brankin: Can I confirm that, if changes 
in provision for rural schools are not covered by 
inspection, they are covered in the context of best 
value? Do best-value considerations take into 
account ministerial guidance on rural schools? If 
that guidance was not being followed, would Audit 
Scotland pick that up? If not Audit Scotland, who 
would pick that up and what would happen? 

The Convener: I am not totally certain whether 
the witnesses can answer that. 

Rhona Brankin: I am just wondering whether 
such matters might conceivably fall within the 
scope of the bill—that is why I am following this 
line of questioning.  

Colin Reeves: I would have difficulty in 
answering the specific question, considering the 
long title or the scope of the bill. I am also afraid 
that I am not an expert on the Local Government 
in Scotland Act 2003, apart from understanding 
broadly that the definition of best value that it 
contains is a balance between a number of factors 
that the act sets out. My understanding is that the 
statutory provisions take precedence over all other 
matters, and that local authorities must have 
regard to, and adhere to, the statute in the 2003 
act. 

The Convener: I am conscious that there is the 
potential for us to wander off the issue a little bit, 
and that we will come back to rural schools more 
generally. We must keep in mind the general 
principles of the bill. 
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Fiona Hyslop: The long title includes the 
phrase: 

“following inspection of a public or grant-aided school or 
of an education authority”. 

An inspection of an authority—I think that it 
involved Argyll and Bute Council—that reported 
recently raised concerns related to the condition of 
the school estate. The council decided that it did 
not necessarily want to embark on the public-
private partnership programme that had been 
endorsed by the previous council. There was, 
however, strong criticism of the content of the 
estate. Let us imagine that, for some reason, a 
democratically elected council decides that it does 
not want to review its estate—whether urban or 
rural—following concerns raised in an HMIE 
report, and says that it has a mandate that allows 
it to pursue a different form of funding. Do you 
envisage such circumstances being referred to 
ministers? If the central funding stream is directed 
at PPP, could ministers use the powers under the 
bill to direct the local authority? It comes back to 
Ken Macintosh’s point about the relationship 
between central and local government and their 
respective democratic mandates. At the heart of 
the matter is the concern, raised particularly by 
COSLA and the local authorities, about the power 
relationship between central and local 
government, which are both democratically 
elected. 

Graham Donaldson: As an inspectorate, we 
would take no view on the nature of the funding 
mechanism, whether it is PPP or anything else. It 
goes back to Rosemary Byrne’s question about 
the nature of the estate and the accommodation. 
Our recommendations would relate to whether the 
authority was taking action, in the context of best 
value, to use the resource that it has in the best 
interests of young people. In best-value terms, 
whether that is happening satisfactorily is an Audit 
Scotland area of responsibility. It is unlikely that 
the bill is the route that we would go down in 
relation to the issue that Fiona Hyslop raises, but I 
am not a lawyer, so I cannot be absolutely certain 
about that. I would have thought that the Local 
Government in Scotland Act 2003 would be a 
more likely route than the bill.  

The Convener: We have received a fair bit of 
information on that matter.  

As there are no further points, I draw the session 
to an end. I thank the witnesses for their 
attendance—it was an interesting and useful 
session. I have no doubt that we will meet again.  

For our second panel, I am pleased to welcome 
Jacquie Roberts, who is chief executive of the 
Scottish Commission for the Regulation of Care, 
and Ronnie Hill who is the commission’s south-

east regional manager. Jacquie Roberts will start 
by saying a few words. 

Jacquie Roberts (Scottish Commission for 
the Regulation of Care): I will say a few brief 
words of introduction. As the care commission is 
concerned with quite a well-defined area of the bill, 
we thought that it would be helpful to set out our 
statutory role and how we have responsibilities for 
the care and welfare of children in just some of the 
schools that will be covered by the bill. 

All our evidence—both in our response to the 
consultation and in our written submission to the 
committee—is submitted on the basis that we wish 
wherever possible to minimise duplication and to 
reduce the regulatory burden. 

I endorse all that was said by Graham 
Donaldson and by Rachel Edgar, who is the 
registrar of independent schools. 

We are into our second year of integrated 
working with HMIE, which involves joint 
inspections and joint reports. The system is 
working well and is a good example of regulators 
working together to fulfil the duties and 
responsibilities of both bodies. That integrated 
working is underpinned by a section in the 
Regulation of Care (Scotland) Act 2001, which 
imposes on us a statutory responsibility to 
collaborate in inspections under the regulations. 

We have a working draft memorandum of 
understanding with the registrar of independent 
schools to ensure that notification and liaison take 
place. I endorse all that Rachel Edgar said about 
working together and about consultation with the 
independent school providers. As far as possible, 
we need to streamline the information that we 
request, so that the two bodies do not request 
similar information in a different way at a different 
time. 

We question whether, for the sake of clarity, 
liaison and notification should have a statutory 
basis. We are actively involved in considering that 
issue with Education Department officials. We 
want to find the best mechanism possible for 
avoiding any confusion in areas in which 
responsibilities overlap so that we can achieve the 
best possible integration. 

The Convener: I will kick off the questioning. 
Under the proposed power of ministerial 
intervention, how will the care commission’s 
position differ from the current situation? Will there 
be a difference, or will the bill not affect you? 

Jacquie Roberts: There will be no difference in 
our statutory powers and responsibilities, but we 
want effective mechanisms for integrating with the 
new systems that will be brought into place by the 
bill. 
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The Convener: I have a small question that is 
slightly off to one side, but it results from 
something that happened in a school in Glasgow. 
Partnership working is supposed to extend both to 
schools and to pre-school facilities. However, in 
one instance, a nursery school that was located on 
the premises of a state primary school ended up 
having to fulfil higher requirements for structural 
matters than the primary school within whose 
building it sat. That sounded a bit odd. Have those 
anomalies been ironed out now, or are nursery 
schools still required to fulfil higher requirements 
than primary schools? I am asking not about that 
particular instance but about the general issue. In 
your liaison with HMIE, do you aim to produce the 
same results for different sorts of situations within 
your domain? 

Jacquie Roberts: I am not aware of the 
example to which you refer, but we work hard to 
avoid setting conflicting conditions or requirements 
for different parts of the same school. We have 
already made a couple of adjustments to our 
inspection regime to ensure that we do not put too 
many people in or set too many differing 
requirements. We are trying to work closely 
together. 

Ms Byrne: Are the notification and liaison 
provisions in the bill sufficient to ensure adequate 
liaison between HMIE and the care commission 
when matters are referred to ministers? You 
touched on that issue in your opening remarks. 
Will a memorandum of understanding between the 
two bodies be sufficient, or is some statutory 
mechanism required? Will you expand on how you 
feel the two agencies will work together? 

Jacquie Roberts: We have found that the 
statutory requirement to collaborate in section 26 
of the Regulation of Care (Scotland) Act 2001 has 
been a really successful underpinning of our 
working together. Therefore, I am asking whether 
a statutory basis for liaison and notification is 
required for this bill? We need to work to ensure 
that we have the best possible mechanism for 
working across the organisations. 

Ms Byrne: So you are saying that we should 
consider the situation and take more evidence on 
it. 

Jacquie Roberts: Yes. I am sure that we can 
work it out. 

11:00 
Ms Byrne: The care commission works with 

many other agencies. Given that it is a fairly young 
body and you are still finding out what the 
mechanisms are, do you feel that you have 
enough resources to work with all the different 
agencies with which you are expected to work on 
weighty issues? Is there good practice that you 

can pass on to us in relation to your work with 
HMIE? 

Jacquie Roberts: It is not a question of 
resources. As a national body, we find that the 
best mechanism for working with lots of other 
bodies is to have a national framework and 
agreement and then to work out a local liaison and 
information arrangement, with local authorities and 
health boards for example. 

In working with HMIE, we have found it 
extremely helpful to have the statutory 
requirement to collaborate. We have worked hard 
on dovetailing all our arrangements. We are in the 
middle of a three-year transition period, which we 
will evaluate, and we will come back to tell you 
about the lessons learned about where we and 
HMIE could move forward and, I hope, reduce 
further the regulatory burden. 

Lord James Douglas-Hamilton: Do you 
support the general principles of part 2 of the bill, 
which relates to independent schools? 

Jacquie Roberts: Yes. We stated in our 
evidence that we support the provisions of part 2. 

Dr Murray: You have probably answered the 
question that I was going to ask, which was about 
your views on the need for a formal mechanism. 
You have explained to us that you found it useful 
to have a statutory basis for your work with HMIE.  

What are your views on abolishing the 
independent schools tribunal? Will an appeal to 
the sheriff be sufficient? That relates to an earlier 
answer about the length of time that has passed 
since the tribunal last sat. 

Jacquie Roberts: We support the abolition of 
the tribunal, partly because it has been used so 
little and partly because we use the sheriff tribunal 
system anyway for the rest of our enforcement 
activities. 

The Convener: You have identified one or two 
areas in which there are overlaps of responsibility. 
In paragraph 5.1.5 of your submission, you say: 

“There is a clear overlap in responsibility in relation to the 
school care accommodation element where the 
independent school provides residential accommodation.” 

Will you clarify your concerns in that regard? I was 
not sure how that relates to registration. 

Jacquie Roberts: That statement is really part 
of our main point about ensuring that we integrate 
wherever possible so that we do not refuse to 
grant registration or cancel services that are 
considered differently by the registrar of 
independent schools, HMIE or Scottish ministers. 
We must not have conflict and we are working out 
the proper mechanisms to ensure that it does not 
arise. 
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The Convener: Does that work have any 
legislative implications? For example, are there 
measures that should be in the bill but are not, or 
measures that are in the bill but which do not go 
far enough? 

11:04 

Meeting suspended until 11:10 and thereafter 
continued in private until 12:42. 

Jacquie Roberts: No, not at this point. 

The Convener: It is a practical issue rather than 
a legislative issue. 

Jacquie Roberts: Yes. It is exactly that. 

The Convener: I think that you have had an 
easier row to hoe than did our previous witnesses. 
Thank you very much. 

The committee will move into private session at 
this point, but first we will take a five-minute break. 
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SUBMISSION FROM COSLA 

Introduction 

The Convention of Scottish Local Authorities (COSLA) is the umbrella body representing 31 of 
Scotland’s 32 councils.  We welcome this opportunity to give evidence to the Education Committee 
given that local authorities are by far the largest provider of school education in Scotland, and key 
partners in the delivery of the National Education Priorities. 
 
The Committee has asked specifically for evidence in relation to three points: 
  
whether we approve or disapprove of the Bill in principle; 
whether we consider that the Executive carried out adequate consultation with interested parties 
before the Bill was introduced; and 
any concerns we may have about particular elements of the Bill and suggestions as to how the Bill 
might be improved. 
 
1. COSLA is opposed in principle to this Bill.  It is our view that we cannot see the Bill in 
isolation, but must consider the proposal to give Ministers new powers to intervene in schools 
within the wider political context facing Scottish local government.  COSLA has consistently argued 
against the Executive taking an increasingly interventionist approach to local government and local 
government services.  It is within this context that we took the decision not to actively engage with 
the consultation process.  We are also of the view that giving Ministers a new power to intervene to 
direct local authorities to take specific action relating to individual schools is pre-emptive and 
unnecessary. 
 
Centralisation 

Our in principle objections centre on the changes that the powers of direction have on the 
relationship between local and central government.  The European Charter on Local Self 
Government recognises local authorities as one of the key foundations of a democratic regime.  
The obligations of the Charter extend to the Scottish Parliament and the Scottish Executive. 
 
The Charter commits central government to allow a wide degree of autonomy to be exercised by 
local government with regard to our responsibilities.  COSLA’s main concern is that the increasing 
taking of powers of intervention goes against the presumption of subsidiarity and establishes a 
trend towards centralisation.  Given the context in which we are currently working, this trend 
demonstrates a lack of trust in local government to delivery services effectively which is totally 
unmerited. 
 
Furthermore, allowing the ministerial powers would fundamentally shift the public perception over 
the role of local government with respect to the provision of education.  It would promote the idea of 
local authorities doing agency working at the behest of central government, rather than as a sphere 
of government with equal democratic legitimacy. 
 
Proportionality and Appropriateness 

Given that the Minister and HMIE have stated that the intervention powers may never be used in 
local authority schools, it seems self-evident that there is no case for wasting time legislating on 
this front.  As importantly, it also follows that were the legislation to be progressed it would be 
disproportionate to any problem that it is seeking to address. 
 
The threat of intervention goes against the grain of the outcome of the National Education Debate 
which includes proposals to “introduce greater flexibility for schools and education authorities”, 
“reviewing education legislation to reduce bureaucracy” and “implementing revised Devolved 
School Management guidelines to increase budget flexibility for local decision making.” 
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The Local Government in Scotland Act 2003 

The consultation paper states: “The proposals are similar to the Ministerial powers introduced by 
the Local Government in Scotland Act 2003 and are intended to promote consistency in the 
Executive’s approach to relations with local authorities.  ”The principles underpinning the Best 
Value regime and indeed most 21st century approaches to encouraging improvement are of support 
and collaboration, not unilateral, directive intervention which in this case amounts to the micro-
management of educational services by the Executive. 
 
The proposals will also not help consistency, as by proposing separate legislation and new powers 
of intervention in schools, the Executive is moving away from a coherent approach that the Best 
Value inspection, audit and intervention regime provides.  The Best Value regime and powers of 
intervention included in the Local Government in Scotland Act 2003 are meant to cover all local 
authority services.  Creating new intervention powers in relation to schools and education 
authorities goes against the principle of Best Value.  This proposal effectively creates an 
unnecessary parallel process.  The emphasis should be on partnership between the inspectors and 
the inspection programme, the education authority and individual schools to identify problems and 
to introduce and implement action plans to make the necessary improvements. 

 
The need for evidence  

As stated earlier, the proposal to take powers goes against the evidence, which shows local 
authorities can be trusted to provide quality educational services, across Scotland.  There is no 
evidence that there are “failing” local authority schools requiring national intervention.  The 
proposed powers of intervention pre-suppose that local authorities or local authority schools would 
not respond in a proactive way to address major problems identified in HMIE reports.  There is no 
evidence for this either. 
 
The current provisions the Education (Scotland) Act 1980 (Part III, section 70) enable Ministers to 
intervene where there is a failure to meet statutory obligations.  It is the Executive’s view that the 
current intervention powers are more extreme than those being proposed.  We agree, and believe 
these should be repealed.  While there will be occasions where performance could be improved, it 
would be more consistent with the approach contained in the Local Government in Scotland Act 
2003 to concentrate on the HMIE inspection information. 
 
2. The list of consultees outlined in Annex B of Ensuring Improvement in Ours Schools - 
Analysis of Consultation Responses is comprehensive, but the small number of respondents might 
demonstrate the lack of interest in these powers and the lack of understanding of their 
purpose/relevance. 
 
3. COSLA remains of the view that the Bill is a waste of parliamentary time, and therefore 
have no comments or suggestions to make with regard to specific elements in the proposed 
legislation. 
 
Our opposition clearly is focussed on Part 1 – Power of Scottish Ministers to Require Action by 
Schools and Education Authorities as those are within local government.  We do not propose to 
comment on the detail of Part 2 or 3, but would support the Executive’s desire to improve the 
registration and regulation of independent schools.  We would seek to ensure that children being 
educated outwith the local authority sector receive the same level of protection and opportunity as 
children in local authority schools. 
 

SUBMISSION FROM SCOTTISH COUNCIL OF INDEPENDENT SCHOOLS (SCIS) 

Background re SCIS 

SCIS welcomes the opportunity to give evidence on the above Bill on behalf of the independent 
sector.  SCIS represents over 96% of the pupils in the independent sector in Scotland, covering 
around 31,000 children, aged 3-18, across 20 of the Council areas in Scotland. 
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In order to be a member of SCIS, schools have to be fully registered with the Scottish Executive 
Education Department and subject to inspection by HMIE and, where appropriate, by the Care 
Commission. SCIS also has Guidelines for Membership which set out the principles which member 
schools are expected to observe with regard to the standard of education and quality of care 
provided.  It is recognised by HMIE that independent schools generally provide high standards of 
care and education and respond positively to recommendations for improvement. 
 
The Bill - Principles 

The Bill is welcomed in principle by the independent sector.  The sector is aware that the duty on 
Ministers to secure improvement under the ‘2000 Act’ covers independent as well as education 
authority schools and agrees that the opportunity should be taken to update the existing regulations 
for independent schools. SCIS agrees that it is important for the regulations to be applied 
consistently across the sector and that Ministers should be able to take appropriate and timely 
action, if they have evidence that serious concerns need to be addressed. 
 
The Bill 

Part 2 of the Bill essentially covers three key areas:-  the registration of new schools, the notice of 
complaint procedure and more generally the regulation of independent schools.   
 
Registration of New Schools 

SCIS’s involvement in the registration of new independent schools, with which the Bill is largely 
concerned, is minimal. SCIS is available to give advice and guidance, should it be approached by 
individuals or organisations that wish to set up a new school.  It is the responsibility of the Scottish 
Executive to register new schools and it is helpful that the Bill clarifies the procedure and the 
conditions that have to be met by a school before registration can be granted.  It therefore seems 
wise to remove the possibility of an unlimited period of provisional registration, provided that 
conditions of registration are reasonable and attainable.  It is important for parents to know that the 
necessary requirements have been satisfied before a new school opens, although there may be 
instances where the school needs time and resources to meet those requirements.   
 
The extension of the definition to cover a school whatever the number of pupils on the school roll 
should ensure that all schools are covered by the requirements for registration, thereby giving 
pupils in all schools the same expectation of standards for the care and education of their children. 
 
Notice of Complaint 

As there have only been two Notices of Complaint in the past ten years (non-SCIS schools), 
SCIS’s experience in this area is limited.  Where there is a case for urgent action, it is important 
that powers are in place to enable the children to be protected and without delay.  In less urgent 
but nevertheless serious situations, powers are to be introduced to impose conditions which would 
allow the school to continue, subject to those conditions being met.  The conditions are consistent 
with the requirements for registration and it is therefore not unreasonable to take steps if these 
conditions are not met. In cases where substantial resources are needed to meet the conditions, it 
may be helpful to allow the school time to find the resources and to plan a strategy, provided that 
the children’s welfare is fully protected.  Clarification is still needed as to the basis on which 
Ministers would make a decision to take action under these procedures (see 9, Omissions). 
 
Regulation  

One concern arising from the Bill that may not be immediately obvious, as it concerns neither 
Registration nor removal from the Register, but the provisions for regulating independent schools.  
The Bill gives power to Ministers ‘to impose any conditions on the carrying on of a registered 
school, or vary or revoke any such condition as they think fit’. 
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8 It is understood that this proposal will be part of the exercise of updating the Regulations 
which require schools to provide certain information to the Scottish Executive.  SCIS accepts that 
modernisation of the Regulations is overdue but is concerned that the already significant 
administrative burden on schools could be unduly increased if the above power were unreasonably 
exercised.  Conversely, if the Regulations are implemented proportionately and for specified 
justifiable purposes, there are unlikely to be objections.   
 

Schools presently have to provide essentially the same information to a number of regulatory 
bodies, but in a different format for each body.  This is a poor use of time and resources both for 
schools and for national bodies, which should be able to access a central set of information, 
thereby avoiding duplication and unnecessary bureaucracy.  The sharing of information by the 
Registrar for Independent Schools, HMIe and the Care Commission is an obvious example where 
savings could be made in time, paperwork, cost and resources.  
 
Omissions 

SCIS is of the view that there are two potential omissions in the proposed legislation:- 
 
Part 2 of the Bill gives Ministers power to act in respect of  
schools applying for registration 
the regulation of new and existing independent schools  
a Notice of Complaint.   
 
Although the Bill gives Ministers power to require schools to produce evidence of compliance in 
respect of registration and regulation, it does not specify that evidence of dissatisfaction is required 
in respect of a complaint or serious concern. It has to be assumed that in such circumstances, 
Ministers would only act on the basis of sound and impartial advice, for example if evidence of 
failure to make improvements or of children being at risk were provided by HMIE, the Care 
Commission or other appropriate statutory body.  SCIS is of the view that this is an omission in the 
Bill which should be rectified to put the proposals in a proper context. 
 
The Bill sets out the following areas with which new schools have to comply and, if they do not 
comply or fall below standard, they could receive a disqualification order:- 
 (i) the proprietor and all teachers must be proper persons;  
the premises and accommodation must be adequate and suitable;  
the education has to be efficient and suitable  
the welfare of the pupils has to be safeguarded and promoted 
 
Although these are accepted as reasonable and proper grounds (but see 10 below), there is no 
reference to the need for non-teaching or support staff to be ‘proper persons’, an omission which 
SCIS fails to understand. 
 
Definitions 

Clarification of the following would be helpful in terms of guidance to schools:- 
 
efficient and suitable instruction  
 
how ‘proper person’  is defined   
 
The most likely interpretation of not being a ‘proper person’ is that the person is disqualified in child 
protection terms, ie disqualified from working with children.  If this is appropriate for teachers and 
for the ‘proprietor’, (a term which could encompass several persons who are not teachers), why 
does it not extend to non-teaching and support staff working in the school? 
 
The Policy Memorandum suggests that under future regulations, ‘proper person’ could incorporate 
a requirement that all teachers in independent schools should be registered with the General 
Teaching Council for Scotland.  SCIS and the GTCS are working collaboratively and successfully 
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to encourage and support the registration of new and existing teachers in the independent sector, 
although SCIS is of the view that there should always be scope to allow for exceptional 
circumstances (eg for the teaching of modern languages by a native speaker). 

 

(iii) the proprietor of an independent school 
 
Although the explanatory Notes helpfully acknowledge that the proprietor of an independent school 
may not be an individual, the wording could be further modernised to acknowledge that most 
independent schools are managed by Boards of Governors or the equivalent.   
 
(iv) premises and accommodation  
 
The distinction between premises and accommodation is not clear, nor is it clear to which 
Regulations HMIE/the Care Commission will refer when defining suitable premises or adequate 
and suitable accommodation. The lack of national guidance on building regulations for schools in 
Scotland, particularly boarding schools, is a concern that has already been raised with Ministers. 

 

Care Commission 

Reference is made in the Policy Memorandum to the importance of providing full HMIE inspections 
of education in all independent schools, it is explained  that from 2005 the current unannounced 
care and welfare inspections undertaken by HMIE in boarding schools are to be replaced by 
regulation and inspection by the Care Commission.  Strenuous representations have been made 
by SCIS on this matter, not with regard to the principle of Care Commission regulation and 
inspection, but with regard to the additional cost that this is likely to introduce. 
 
Summary 

The principles of the Bill are welcomed by the independent sector. 
 
Parts of the Bill may need further consideration:- 
 
further exemplification (eg regarding the evidence needed before Ministers can act) 
amendment (eg regarding support staff) 
clarification (eg regarding definitions) 
 
(iii) The potential burden of administration is a concern in terms of cost, time and human 
resources.   There is also an opportunity for the Executive to effect improvements in this area, by 
centralising the information that schools are required to provide. 
 
Judith Sischy 
Director 
Scottish Council of Independent Schools 
 
 
 

SUBMISSION FROM THE MINISTER FOR EDUCATION AND YOUNG PEOPLE 

Thank you for the opportunity to give evidence to the Committee on the School Education 
(Ministerial Powers and Independent Schools) (Scotland) Bill earlier this month.  During the course 
of my evidence I agreed to provide the Committee with further information on two issues.  I am now 
able to respond to you on these points. 
 
First, I agreed to provide the Committee with further information about the number of independent 
special schools employing teachers who are not currently registered with the General Teaching 
Council for Scotland.  The information is set out in the table below.  
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Schools with all 
teachers GTC 
registered 

Schools with 1-3 
teachers not 
GTC registered 

Schools with 4 or 
more teachers not 
GTC registered 

Total number 

Number of 
independent 
special schools 

12 16 3 31 

 
 
Second, I agreed to provide further detail about the work we are doing on the National Priorities 
Action Fund (NPAF) and more generally about evaluation work done in relation to programmes of 
spending. 
 
I am aware of the difficulties for authorities when new initiatives with separate planning and 
reporting processes are introduced.  We have made good progress already on joining up planning 
and reporting.  This financial year, authorities will not have to write separate reports on the use of 
money in the strands of the NPAF, nor on the Determined to Succeed programme – this 
information will all be taken from the progress reports required under the 2000 Act.  We have 
already abolished the need for separate plans to be submitted for NPAF resources, so we are 
making real progress in giving authorities the stability and control they need to deliver 
improvements for pupils. 
 
The idea behind Local Outcome Agreements is an excellent one, and I am very glad that Stirling 
Council report a positive experience.  We are absolutely committed to rolling out the principle of 
outcome agreements across authorities.  What I do not want is an outcome agreement being 
imposed on everyone as a further planning burden in addition to the requirements of the 2000 Act.  
Instead, we are currently working to make sure that new arrangements for Children’s Service 
Planning take full account of the requirements of the 2000 Act, and that these focus on outcomes 
rather than inputs.  This will allow authorities to work with partners to produce one plan that makes 
sense locally and meets all of the education requirements imposed on them.  Alongside that, we 
are committed to reviewing the National Priorities and associated performance measures by 2005. 
 
I understand that you also heard evidence relating to the National Priorities in Education and the 
measures selected to monitor progress being made to achieve their outcomes.  We worked very 
hard with all authorities and other stakeholders to define performance measures related to the 
National Priorities in Education which make sense.  We could easily have had a series of simple 
statistical measures focused entirely on attainment, but this would not have captured all of the 
important outcomes for pupils. Extensive discussion revealed a general consensus that there 
should be qualitative as well as quantitative measures.  We are using self-evaluation on 12 of the 
well-developed indicators in How Good is our School?.  For teachers’ CPD, buddying and 
mentoring of pupils, Health Promoting Schools, enterprise education and creativity we are currently 
asking authorities to publish their summaries of the work being done locally, while we aim to 
develop good outcome measures in collaboration with authoriti 
 
There are some indicators awaiting the outcome of other policy reviews.  However, I do not 
recognize the figure of 20 indicators not yet refined which was given in evidence to the Committee.  
I attach a list of the 5 indicators which are still under development.  Local authorities will certainly 
not find that they have to report on these by 2005.  We gave an undertaking that we would 
introduce any new indicators by autumn 2003, or hold them until we review the performance 
measures for the period beyond 2005. 
 
In the review of these measures I am keen to keep stability in the system, so I want changes 
mainly to be about more effective measurement of the outcomes.  Schools, authorities, the 
Executive and the Parliament already have a broad agreement about the outcomes defined by the 
National Priorities in Education.  Better evidence of progress with those outcomes would help us 
monitor the effectiveness of individual programmes, and to ensure that we have a really clear and 
robust framework, nationally and locally. 
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I trust this reassures the Committee that I am not introducing this Bill at the expense of looking at 
other ways of delivering improvement in our schools.  I am doing both and I am doing so in order to 
be confident that Scottish Ministers can fulfil their duty to secure improvement in school education 
and be accountable for that.   
 
I hope this information is helpful to the Committee in its consideration of the Bill. 
 
PETER J PEACOCK 
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School Education (Ministerial 
Powers and Independent 
Schools) (Scotland) Bill 

09:52 
The Convener: Item 2 is further consideration of 

the School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill. We will hear 
more evidence from witnesses, whom we are 
pleased to welcome. Our first panel consists of 
Anna Fowlie and Councillor the Rev Ewan Aitken 
from the Convention of Scottish Local Authorities; 
and Margaret Doran from the Association of 
Directors of Education in Scotland, who are all old 
friends in this context. I invite Ewan Aitken to say 
something to start off with. 

Councillor the Rev Ewan Aitken (Convention 
of Scottish Local Authorities): We find 
ourselves in a strange position with regard to the 
School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill. Over the 
past few years, we have been able to develop a 
positive relationship in the sense that we are able 
to influence and reflect on policy and policy 
proposals. The relationship between policy makers 
and service deliverers has been strengthened 
greatly; I argue that that has been one of the real 
benefits of the creation of the Scottish Parliament. 

Having set the context, I would say that the bill 
appears to be coming from left field—it seems to 
express a different type of relationship, which is of 
concern to us. We view the bill in the context of 
one or two other things that seem to be coming 
through in what might be described as a more 
centralising agenda; I cite the proposed new 
transport agency and the proposed single 
corrections agency as examples. 

We are clear that there are distinct roles for 
Parliament and local government: we deliver 
education and we understand that it is 
Parliament’s job to make policy. However, we 
cannot imagine a scenario in which the powers in 
the bill would be required, and nobody has been 
able to explain such a scenario to us. 

Authorities and schools are both subject to the 
inspection system of Her Majesty’s Inspectorate of 
Education, which has continually been revised and 
has evolved into a more sophisticated system, or 
at least a more sensitive one. There are more 
intensive inspections of some schools and lighter 
inspections of others, depending on what is known 
about them. There are also quality assurance 
processes in all authorities in different forms, so 
the proposed powers seem to us to be strange 
powers to bring to the table. One wonders what 
would have to happen for them to be used, but 
nobody has been able to explain that. They have 
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been described as another tool in the toolbox, but I 
would prefer to spend time and effort on what we 
know we need. 

The Convener: Does Anna Fowlie want to add 
anything? 

Anna Fowlie (Convention of Scottish Local 
Authorities): No. I am happy with that. 

Margaret Doran (Association of Directors of 
Education in Scotland): The Association of 
Directors of Education in Scotland welcomed the 
Standards in Scotland's Schools etc Act 2000, 
primarily because it defines education clearly as a 
right for all Scotland’s children, but also because 
of the clarity that it provides on the role of each 
stakeholder to promote improvement and raise 
standards. As a consequence, we regard the 
proposal to give ministers powers to intervene in 
certain circumstances as unexceptional; to some 
extent, it is unfinished business from the 2000 act. 
If we accept—as we must—that the minister, 
Parliament, local authorities, directors of 
education, head teachers and school boards all 
have duties to promote improvement, we need to 
be clear about what action they should take if that 
improvement is not forthcoming. 

It is clear that the powers will be triggered by a 
reference from HMIE, but we must all work 
together to make the system even more rigorous, 
based on high expectations and on transparent 
and objective analysis of performance that 
identifies what is most effective and what works. 
Although we accept the intention, there is a need 
for a sense of perspective and a word of caution. 
Journalistic and other inquiries have failed to 
identify any occasion on which the proposed 
powers of intervention would be used. The current 
system, with its increasing emphasis on best value 
and continuous improvement, is working and 
caution is required for the following reasons. 

The most effective quality assurance 
arrangements require confident and critical self-
evaluation. Scotland is highly regarded for its 
focus on self-evaluation as a strategy for 
continuous improvement. HMIE reports make it 
clear that there is considerable scope for 
improvement in that area, but self-evaluation might 
not be aided by fear of intervention and the 
associated negative publicity. Arrangements for 
inspection of schools, in partnership with 
authorities and HMIE, have never been more 
rigorous. It is rare for a head teacher to remain in 
post if an authority has reservations about him or 
her and those reservations are confirmed in an 
HMIE report. Changes are made in consultation 
with the school board and the local community, but 
education officials seek to avoid unnecessary 
damage to a school’s confidence. 

Inspection of education authorities has a similar 
effect. Whenever there has been strong criticism 
from HMIE as part of the inspection of education 
authorities, there have been immediate 
management changes associated either directly or 
indirectly with the findings. ADES welcomes the 
fact that ministers would have the power to 
intervene only through authorities, rather than 
directly in schools. The responsibility for making 
changes and accountability for changes would lie 
with the authority. However, as we move towards 
the second round of education authority 
inspections, we must consider carefully what has 
worked. There is no correlation between size and 
effectiveness. A significant number of highly 
creditable reports have been gained by smaller 
education authorities including those in 
Renfrewshire, Inverclyde, East Ayrshire and South 
Ayrshire. 

10:00 
Intervention would be a function of failure to 

undertake successfully points of action that have 
been agreed following a school inspection report. 
Care therefore requires to be taken regarding the 
framing of such recommendations. There should 
be emphasis on outcomes and impact. In times 
gone by there was a tendency for certain 
recommendations merely to reflect the focus or 
the fashion of the time, such as minor aspects of 
five to 14 curriculum arrangements in secondary 1 
and secondary 2, the organisation and timetabling 
of social subjects and the breadth and balance of 
the curriculum in S3 and S4; for example, having a 
certain proportion of time for subjects such as 
modern languages, art and music. One of our 
secondary schools was pursued strongly over 
those issues. However, such recommendations do 
not necessarily always stand the test of time. 

Finally, it could be argued that ministerial 
responsibility for improvement and power of 
intervention works both ways. Is there now a direct 
relationship between national initiatives and 
Scottish Executive accountability in relation to 
securing improvement? If a policy such as 
reducing class sizes is faithfully implemented but 
has little impact, where does responsibility lie for 
that operational use of resources being 
implemented in a way that contradicts devolved 
management and local decision making? Similarly, 
on the national priorities for education, what is the 
impact of new initiatives that come out of 
ministerial working group recommendations seven 
months into the financial year, but which require 
associated whole-year funding? What is the 
resultant impact on the effectiveness of the 
education functions of an authority, the school 
development planning cycle and, indeed, local 
authority three-year budgeting? 
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The Standards in Scotland’s Schools etc Act 
2000 is about clarifying what is expected of 
education. Parliament should continue to move 
towards an emphasis on outcomes—there is still 
far too great an emphasis not only on isolated 
initiatives but on the process. For example, a clear 
national outcome that would have an impact would 
be a year-on-year reduction in the number of 
people who are not in education, employment and 
training. Effectiveness and accountability, just like 
quality assurance, are everyone’s responsibility. 

The Convener: You raised a number of 
important wider issues, such as the process being 
less important than the substance of what we are 
doing. I want to be clear about your position on the 
bill. I think that you said at the beginning that your 
association supports the bill, but a good deal of 
what you said after that seemed to be critical of 
the circumstances in which the powers in the bill 
might be exercised. Does the ADES support the 
ministerial powers of intervention in the bill? 

Margaret Doran: I said at the beginning that we 
support the Standards in Scotland’s Schools etc 
Act 2000. The bill is about completing that act and 
in that sense, it is logical and makes sense. Our 
organisation is committed to improvement; I would 
even suggest that we are an improvement agency, 
given our active engagement and partnership 
working with HMIE, the Education Management 
Information Exchange and the Virtual College on 
staff development for senior officers. We are 
therefore committed to ensuring that the system 
works.  

Quality assurance in Scotland is known for self-
evaluation; people should not be afraid to say, 
“This is what we think we do well in and these are 
the areas we think we don’t do so well in.” If we 
stop people self-evaluating publicly and we stop 
encouraging public debate about how to improve 
the service by consulting stakeholders on best 
value, we will close the system down and end up 
with a solely inspectorial model and not one that 
includes self-evaluation, which leads to continuous 
improvement. You heard what I said about 
authority inspections: we need to stop and think 
after the first round of inspections and not dwell on 
the authorities that have not done so well. In a true 
spirit of partnership with HMIE, we learn from what 
works and we share it. 

HMIE does a very good job of following through 
recommendations at school and authority level. It 
is rare that HMIE does not achieve its outcomes in 
relation to encouraging authorities and schools to 
achieve improvements—authorities and schools 
have a duty to secure improvement in school 
education. 

HMIE has also become more willing to work in 
partnership with education authorities. It is 
consulting on the new round of performance 

indicators for inspection of education functions of 
authorities. Education authorities increasingly 
regard those quality indicators as a useful tool for 
self-evaluation. 

HMIE is also increasingly willing to share its 
skills and expertise through forums, for example. 
ADES meets HMIE annually in conference. In 
addition, HMIE is currently training link officers to 
schools to share the criteria for inspections and 
thus to improve the quality of support that is given, 
and the challenges that are made, to schools. 
HMIE is also becoming more willing to recognise 
diversity and difference in context in its reports—
that is evident in school and authority reports and I 
welcome that. Given that all that is happening, I 
hope that the proposed powers will be just a 
technicality that will not need to be used. 

The Convener: I follow that up with a question 
for Ewan Aitken. The Executive has a role in 
relation to standards and monitoring in a number 
of different areas. Given that the proposed powers 
would be exercised in exceptional cases and only 
after reports from HMIE—that is an intrinsic part of 
the arrangement—will you clarify why local 
authorities regard the bill as a threat to their 
democratic mandate? The interrelation between 
authorities and HMIE is quite an important issue. 

Councillor the Rev Aitken: We cannot 
envisage how the relationship between an 
authority and HMIE, in particular, could break 
down so completely that the proposed additional 
powers would need to be used. As Margaret 
Doran clearly pointed out, a series of positive 
relationships already exists in the process. HMIE 
does not sit in a distant place from which it runs in, 
has a look and then runs out again. Conversations 
take place constantly between those who provide 
education and those who are responsible for 
quality assurance and inspection. That relationship 
would have to break down completely for the 
power to be used. We cannot envisage that, which 
is why we wonder whether there is another 
agenda behind the proposals. We would realise 
that the relationship was breaking down long 
before we reached a situation in which special 
powers needed to be used for a particular school. 

The Convener: Perhaps the argument is that if 
the relationship has not broken down, the power 
would not be used, but if an HMIE report—and all 
the things that go with it—in effect certify that the 
relationship has broken down, there would be no 
problem with the power. 

Councillor the Rev Aitken: Our time and effort 
should be put into ensuring that the relationship 
does not break down, rather than into providing 
powers that we hope would never have to be 
used. If there are structural pressures on the 
relationship—I do not think that that is the case 
and I echo what Margaret Doran said about the 
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positive relationship between authorities and 
HMIE—and the relationship is breaking down, we 
should concentrate on that, as opposed to on 
having in the back cupboard a power that we 
could pull out. 

Fiona Hyslop (Lothians) (SNP): COSLA’s 
written submission says quite bluntly:  

“COSLA is opposed in principle to this Bill”  

and 
“COSLA remains of the view that the Bill is a waste of 

parliamentary time”. 

How do HMIE, the Executive officials and the 
ADES respond to the suggestion that the bill’s 
intention is only to close a gap in the Standards in 
Scotland’s Schools etc Act 2000? 

Councillor the Rev Aitken: As I said, I do not 
see a gap. We have created a system of checks 
and balances that uses HMIE’s inspections of 
schools and education authorities—that should 
ensure that any problems are followed up long 
before we need central action. We need to work 
on the series of relationships, rather than create a 
power in the background that says, “If you get it 
wrong, we’ll come right on in.” 

Fiona Hyslop: ADES has said that there is a 
gap in the legislation. What is it? Moreover, why 
does it need to be filled if the bill’s other objectors 
have said that the Education (Scotland) Act 1980 
already covers the situation? 

Margaret Doran: I can see the technical 
reasons for the legislation. I regard it as the logical 
end of an argument: what would one do if a school 
did not meet HMIE’s recommendations? However, 
I have spent all this time describing all the 
cautions around the bill in order to show that it 
does not acknowledge the fact that so much good 
practice goes on in Scotland. It appears to focus 
only on failure instead of acknowledging and 
celebrating success, which is perhaps unfortunate. 
In that regard, I am not just talking about the 
amount of parliamentary time that is being 
committed to discussing intervention and the 
publicity that is associated with that. 

Fiona Hyslop: Although it can be argued that 
the proposed legislation is technically logical, it is 
still not clear whether it is worth spending 
parliamentary time and effort discussing it and 
putting at risk the positive relationships among 
local authorities, HMIE and the Executive. Is 
COSLA’s central objection more to do with the fact 
that the bill might do more to damage that 
relationship than it would to resolve certain 
problems? 

Councillor the Rev Aitken: The bill’s 
introduction implies a lack of trust. We believe that 
we have a trusting and positive relationship that 

has made real progress so we wonder why we 
need the bill. It might be the logical conclusion of a 
theoretical argument; however, in the real world, 
although there are constantly many new things to 
do and although improvements always have to be 
made, any approach should be based on positive 
relationships. In that regard, the prospect of the 
legislation is hanging in the background and could 
undermine current relationships. As I said, our 
position needs to be seen in the context of 
COSLA’s concerns about the wider political picture 
in relation to the proposed transport authority and 
single correctional agency and other similar 
proposals. 

Fiona Hyslop: We have not yet heard any 
examples of cases in which such legislation might 
have been used; indeed, I understand that none of 
the Executive officials could give us any. However, 
they argue that the bill is needed now to address 
any future situation and to act as an end-point in 
the inspection process. What would act as an end-
point if the bill were not passed? 

Margaret Doran: As I said, I can see the 
technical need for the legislation. However, it is 
everyone’s duty to secure improvement; if a 
school or education authority does not respond to 
HMIE recommendations, someone somewhere is 
already responsible for intervention. If we followed 
the argument to its logical end, the legislation 
might well be required at some point. That said, 
given the quality of the current inspection process 
and the fact that quality assurance processes in 
authorities and schools are improving, I imagine 
that it will not be needed. 

Councillor the Rev Aitken: The 1980 act 
already contains powers that should not be 
inadequate in addressing the extreme situation 
that Margaret Doran highlighted. However, the 
possibility of such a situation happening is so 
remote, that we should perhaps focus on 
preventive measures that would ensure that it did 
not happen in the first place. 

Fiona Hyslop: In its written evidence, COSLA 
says that the provisions in the 1980 act are more 
severe than those in the bill. Given the choice, 
would you rather retain the provisions in the earlier 
act or have this new piece of legislation? 

Councillor the Rev Aitken: We have a better 
understanding of the provisions in the 1980 act 
because they already form part of our relationship 
with HMIE and the Executive. 

10:15 
Anna Fowlie: It is COSLA’s view that the Local 

Government in Scotland Act 2003 provides for a 
best-value regime that has the powers to address 
all the issues that we have talked about today, 
quite outwith education legislation. The 2003 act is 
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supposed to cover the whole of local government, 
providing the power to scrutinise decisions, to 
examine failures and to ensure continuous 
improvement. It is all already there.  

For COSLA, one of the central questions is why 
we are focusing on the matter when the provisions 
are already in place, whether in the 2003 act or in 
the 1980 act. We would go with the 2003 act as a 
better model, but the debate must be seen in 
context along with other issues that seem to be 
giving rise to criticism of local government and 
which show a lack of trust in local government’s 
ability to deliver services. That is why we have 
reacted as we have; we think that the powers are 
already there.  

The Convener: For the avoidance of doubt, 
could you explain the process under the 2003 act? 
Does the act cover failures by the education 
authority? If so, what would happen in those 
circumstances? 

Anna Fowlie: As the consultation paper says, 
the bill proposes a parallel process that mirrors the 
existing process. That is why we are asking why 
we need another process. If an authority is failing 
in any of its services, the Executive can ask why; it 
can also examine the situation. The authority will 
get another chance, and a scrutiny element is 
involved. I do not know all the technical details, but 
it is a two-stage process. The authority will be 
open to scrutiny and must justify its failure to 
deliver a service and show how it will deliver that 
service to the standard required.  

Rhona Brankin (Midlothian) (Lab): COSLA’s 
response to the consultation states: 

“It is clear that the new powers are being driven by a 
political agenda that promotes the view that local 
government cannot be trusted to provide the quality of 
services expected by the public”. 

You also say that the Scottish Executive has not 
been able to give you an example of a scenario 
that might arise under those circumstances. Could 
you describe the sort of scenario that gives rise to 
your concern about the bill? 

Councillor the Rev Aitken: Because I have yet 
to work out a scenario in which the Executive 
thinks that the powers might be used, it is difficult 
to understand the triggers that people would be 
looking for before the Executive would say, “Right. 
It’s all over. We’re coming in.” We are concerned 
that the triggers would not be clear and that we 
would not see them. Nobody has said, “If A, B, C, 
D and E don’t happen, we will use these powers.” 
We are concerned that the powers would be used 
before all the criteria were met—or, indeed, not 
met. It is difficult for me to envisage a scenario in 
which the powers would be used. We are 
concerned that they would be used before all the 
other things had happened, which would 

undermine our ability to deliver as we have been 
asked to deliver.  

Rhona Brankin: You can understand our 
difficulty. If you say that you cannot envisage a 
scenario in which the powers might be used, it is 
hard to understand your concerns. 

Councillor the Rev Aitken: As I said, our 
concerns must be seen in the wider political 
context of why the powers are being held at the 
centre. We understand the nature of the 
relationships and how we monitor and continually 
reassess what is going on in terms of quality 
assurance. We understand the role of HMIE; we 
also understand that we are under the HMIE 
inspection regime and that a series of things can 
happen. However, it is difficult to see why the 
powers are being held back. It feels as if we will, at 
some point, have to send in the cavalry, but if that 
is triggered in some way—if there has been a 
failure to notice the breakdown in relationship that 
triggers such a response in the first place—there 
could be a sense of failure all round. We need 
different responses to the breakdown of 
relationships, as opposed to wheeling in that 
response to a specific school. 

Rhona Brankin: The powers already exist, you 
say, under the 1980 act, and there was no 
evidence of your being concerned about them.  

Councillor the Rev Aitken: We live with the 
fact that those powers exist, but we do not 
understand why additional powers are needed. 
That suggests that there is still a sense in which 
local government cannot be trusted to do the job 
that it has set out to do. 

Ms Rosemary Byrne (South of Scotland) 
(SSP): I would like to move on a bit and get to 
your current position on the existing legislation. 
Can you take us through the process that you 
have put in place under the existing legislation to 
deal with a school that is not complying with HMIE 
recommendations? I ask COSLA to answer first, 
from the perspective of the local authorities, and 
Margaret Doran to answer second, as a director of 
education. 

Councillor the Rev Aitken: Our job would be to 
work with directors to deliver. 

Margaret Doran: For quality services to be 
provided to children—that is what it is all about—
there needs to be a compelling story in a school or 
an authority. It is all about the culture of the 
school, which is difficult to measure. There will be 
a commitment from everybody in the school, in the 
community and throughout the authority to be loyal 
to that compelling story. That is the ethos and the 
starting point for an effective organisation, whether 
it is a business, a local authority education service 
or a school. That creates the climate for mutual 
trust and respect, and when there is mutual trust 
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and respect, support and challenge can be 
blended in a way that means that people do not 
see them as a threat. That is a quite helpful way in 
which to look at what we are doing in authorities, 
which is very process focused. We need to be 
clear about the role of the authority and what is 
being done nationally. 

In my authority, there is a clear quality 
assurance policy, which is that quality assurance 
is the responsibility of everyone—every child, 
parent, stakeholder, council member and member 
of staff, including, as I said earlier, Scottish 
ministers. However, it is all based on self-
evaluation and children being able to say, “This is 
what I do well and this is what I need to do to 
achieve success.” It is also about the staff, parents 
and school board contributing to school 
improvement. They are also mentioned in the 
Standards in Scotland’s Schools etc Act 2000, in 
the context of the contribution that they must make 
in raising the level of achievement in the school. 
Therefore, they need to be clear about their role. 

We also have quality intervention. I know which 
schools are on stages 1 to 4 of staged 
intervention. I know that, when a school is on 
stage 1, there is concern and that officers will 
support and challenge. We have some schools—
very few—on stage 4, which requires considerable 
additional resources, intervention and perhaps a 
peer head teacher working alongside the head 
teacher and staff. There will be a clear action plan 
and an expectation that the school will achieve the 
targets in that action plan. The action plan will be 
shared with the school board and all the staff in 
the school. So, through quality intervention, there 
is a level of intervention at authority level that is 
carried out in a safe environment in which 
everybody is committed to securing improvement. 

We also have quality audit teams in the 
authority, whereby peer teachers form a team of 
two or three people, along with an officer and, 
perhaps, other services if the team is considering 
a specific aspect of policy development, such as 
child protection. The team will audit the quality of 
provision in a school, sometimes against the HMIE 
framework—the HMIE indicators in “How good is 
our school?”—and will look at areas of strength 
and areas in which it can be supportive and help 
people to take the next step. In any effective 
authority, the link officers will know the schools 
very well and there will be on-going support. In our 
case, there might be five quality assurance 
meetings a year, with signed-up action plans 
following each meeting. We also have very good 
performance information—the school and the 
authority will also have that—and we will know 
when to intervene if we think that a school is 
underperforming. 

There is an increasing strength to the quality 
assurance role in authorities that is perhaps not 
being recognised. It is linked to the sharing of 
expertise by HMIE with authorities, which know 
the schools. Of course, HMIE has now moved to 
proportionate inspections and there is more onus 
on the authority than on HMIE to secure 
improvement. We have to recognise that. I am 
sorry that that was a long answer. 

Ms Byrne: It was a helpful answer. We are 
aware that there is a lot in place and I find it 
difficult to envisage a local authority stepping out 
of line and not providing the level of support that 
you indicated. I also have difficulty finding anything 
that would convince me that section 2, which deals 
with ministerial intervention in local authorities, is 
required. As a former teacher, I know of the 
thorough scrutiny that goes into inspections and 
the will within authorities to put right anything that 
is found not to be right. I cannot envisage a time— 

The Convener: Do you have a question, 
Rosemary? 

Ms Byrne: Yes. I want to pick up a bit more on 
the areas that Margaret Doran covered in her 
introductory statement. I thought that there was a 
note of concern in your statement, Margaret, about 
aspects in schools that are not as thoroughly 
inspected as other aspects. I am referring to the 
separate funding bases that go into schools for 
priorities that are not part of core work, if you like. I 
felt that you were implying that more scrutiny is 
needed for such areas to ensure that the funding 
and spending are properly managed. 

Margaret Doran: It is not a question of having 
more scrutiny. I just believe that there should be 
scrutiny and clarity about roles and responsibilities 
in relation to the five national priorities for 
education. We arrived at those five broad aims to 
reduce the work load and pressure on people from 
initiatives and to get us to a point at which there is 
clarity about the purpose of Scottish education. 
Under those broad aims, there is a growing list of 
priorities, initiatives and funding sources. For 
example, £0.25 million might come into our 
authority in November and we would then quickly 
have to produce a plan for it. Within a few months 
we might receive another request: “Here is 
another £14,000. Could you give me a plan for it, 
please?” Therefore, there are issues around trust, 
devolved decision making and being outcome 
focused. 

We need to sharpen up. For example, 20 
indicators in the national priorities for education 
have not been refined yet, but they will be reported 
on to the Scottish Parliament in 2005. We must 
get back to a point at which there is clarity of 
expectation nationally for outcomes under the five 
priorities and at which improvement is reported. 
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One of the best things that we ever got involved 
in was the pilot on local outcome agreements. We 
have clarity about that. We are looking for 
improvements in achievement, health, social 
inclusion and integrated working. All our plans 
have that embedded in them and people are 
showing improvement in what they are doing. 
People recognise the local context. Improving 
achievement in regeneration areas is a different 
matter from doing so in more affluent areas and 
resources must be targeted accordingly. 
Therefore, there is an issue about getting back to 
clarity about broad outcomes nationally and 
securing improvement. 

Locally, we are back to the trust issue. Let us 
get on with delivering the goods locally for local 
priorities. However, the number of initiatives that 
we are involved in just now has a knock-on impact 
on the effectiveness of education authorities. I do 
not know of an authority in which people are not 
working 70, 80 or 90-hour weeks. That is a 
phenomenal work load, much of which comes 
from initiatives from a national source. We need to 
stop and think about that—together. 

Ms Byrne: I wonder, convener, whether it would 
be possible for Margaret Doran to put something 
in writing about the issues that we have just 
discussed. I think that that would be of interest to 
the committee. 

The Convener: Are there particular issues 
there? She has given a lot of information. 

Ms Byrne: I am talking about her latter 
comments about the priorities in education. 

The Convener: Can you put something in 
writing about that, Margaret? 

Margaret Doran: Yes. 

Lord James Douglas-Hamilton (Lothians) 
(Con): I have a question for Ewan Aitken. He has 
implied part of the answer, but for the sake of 
clarity and to be absolutely certain I will just ask 
the question. We have heard from Scottish Office 
officials, who suggested to us that it would 
ultimately be for the local authority to implement 
specific actions to ensure improvement after an 
enforcement direction has been issued. Would 
that alleviate some of your concerns about a 
potential threat to local democracy and local 
decision making? 

10:30 
Councillor the Rev Aitken: I am sure that you 

heard from Scottish Executive officials, rather than 
Scottish Office officials. 

What the officials suggested does not really 
alleviate our concerns, because it still feels as if 
the enforcement direction would undermine the 

role of local government as a legitimate tier of 
government. Given all the different issues that 
Margaret Doran has outlined, such as sub-
committees on standards and the new role of 
quality improvement officers, I cannot see how the 
relationship could break down to such an extent 
that enforcement directions would be necessary. 
An enforcement direction would suggest that the 
authority has somehow failed, but we are saying 
that we have enough of a process in place to 
ensure that we do not get to that stage in the first 
place and that if the Scottish ministers issue an 
enforcement direction, they would undermine our 
role as the service deliverers. 

Lord James Douglas-Hamilton: I was referring 
to Scottish Executive officials—I hope that I used 
that expression, because I certainly meant to. 

In your written submission, you describe the bill 
as 
“a waste of parliamentary time”. 

Indeed, you go further than that; you say: 
“The threat of intervention goes against the grain of the 

outcome of the National Education Debate” 

and imply that it could threaten the reduction of 
bureaucracy, the revised devolved school 
management guidelines and flexibility for local 
decision making. Is your view of the bill primarily 
that it is a waste of parliamentary time or that it 
could have damaging effects on local 
government? 

Councillor the Rev Aitken: As I said, I think of 
the bill in the context of a number of questions 
about the relationship between national and local 
government, and I am concerned about that. As I 
said right at the beginning, the relationship that 
has been built up over recent years between the 
Scottish Executive and local authorities has been 
very positive. I have been to the Parliament three 
or four times as part of the process of having a 
direct influence on the direction of policy. It is not 
our job to set policy—that is the Executive’s job—
but we are partners in that work, and it has felt like 
a partnership. All the points that are outlined in our 
evidence would be undermined if that relationship 
was lost, and that relationship is what we are 
striving to keep. The relationship needs to be 
positive, although we do not need to agree—
absolutely not—and that is why I say that the good 
things that have happened would be undermined. 

Lord James Douglas-Hamilton: So you would 
prefer not to have the bill, because it could affect 
trust that exists between local government and the 
Executive. 

Councillor the Rev Aitken: Yes, that is right. 

Mr Kenneth Macintosh (Eastwood) (Lab): You 
have made your point forcefully. I will pick up on 
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what you said last. The relationship between local 
government, the Scottish Executive and the 
Scottish Parliament is positive. It is not one-way 
traffic, and devolution has not centralised power in 
Edinburgh—at least, I do not feel that it has. Local 
government has, for example, the power of 
general competence, three-year budget reviews 
and outcome agreements, which are all positive.  

The Executive states that the bill’s purpose is 
not to centralise powers. You point out in your 
submission that the proposed power is less 
draconian than the power in the 1980 act, so the 
bill could be considered to be clarifying the 
relationship between the Executive and local 
government. Could the minister, who will give 
evidence to us later, say anything to reassure you 
that the bill is a logical step and that the motivation 
behind it is to close the gap that Margaret Doran 
has identified and clarify relationships, not to 
centralise power or attempt to abuse the 
relationship with local government, which the 
Parliament and Executive are conscious is good? 

Councillor the Rev Aitken: If the minister feels 
that he needs an additional way of intervening, I 
would like him to do that differently; I would also 
like to talk to him about doing it differently. 
Ultimately, it feels like he is still holding back the 
final card. That is not a helpful approach, because 
it concentrates on failure and the failure of 
relationships, and we need means of 
communication that deal with those failures before 
we get to the stage of ministerial intervention. 

Margaret Doran: I commented earlier on size 
and effectiveness. An article in The Times 
Educational Supplement Scotland two weeks ago 
alleged that the minister had suggested that small 
authorities could learn a lot from larger authorities. 
I have illustrated that that allegation was not 
sourced in fact, given the evidence to date. There 
are concerns throughout the education community 
that the message that size matters and that we are 
going to organise education authorities in such a 
way that smaller authorities will learn from larger 
authorities is not at all helpful. We need to be clear 
about that. I thought that the way in which we 
move things forward in Scotland is through 
consensus and developing things together from an 
idea and working them through, not by reading 
about them in the education press—the article was 
the first that ADES heard of that particular issue. 

To conclude on what was said earlier, local 
government is confident about and committed to 
delivering on the outcomes. Whatever happens at 
the end of the day, if the bill is passed ADES will 
still regard it as a technicality and, no matter what, 
we will continue to deliver on the quality assurance 
processes that we currently deliver on. I am sure 
that the measures will not be required. 

The Convener: I have a point about triggers, 
which Ewan Aitken touched on. Margaret Doran 

talked about the process. If there is still an issue 
following an HMIE inspection, the inspectors can 
trigger the powers in the bill. That triggering of the 
process by HMIE was deliberately put into the 
partnership agreement. I say that as I was one of 
the Liberal Democrat negotiators at the time. 

Despite your reluctance to comment on the 
detail of the bill, could the situation be clarified by 
identifying clearly on which triggers HMIE is 
entitled to report further? I say that against the 
background of a number of comments that have 
been made on the style of education and how 
people try this and that. We do not want to sit on 
that with the dead hand of centralising conformity. 
Are there certain areas in which it might be more 
appropriate for HMIE to say, “This is a significant 
quality issue that has not been addressed and we 
would like the minister to look at it”? 

Councillor the Rev Aitken: If you are saying to 
me that, if the bill is passed, what do we do to 
ensure that it does not undermine— 

The Convener: I am saying something different. 
The committee might be minded to examine 
suitable amendments to the bill in light of evidence 
that has been received. If it is so minded, what 
sort of triggers would you like to restrict HMIE to? 
Can you pin down things more clearly? You may 
want to think about that and come back to us, as it 
is important. We must focus on the process, the 
triggers and what the end result might be, against 
the background of what the Executive clearly 
wants to do. 

Councillor the Rev Aitken: Clarity would be 
helpful. We would appreciate being given the 
chance to say to the Executive, “If it is going to 
happen, this is the way it should happen.” That 
would be helpful and would be a good thing to do, 
if we are going to have to live with it. 

The Convener: Is the detailed expertise in the 
hands of ADES? 

Councillor the Rev Aitken: Absolutely. 

The Convener: You might have further 
observations to make, either today or later, on how 
to focus in more. Whether or not legislation is 
required, what are the triggers that move us 
beyond HMIE, as opposed to the minor things that 
people spoke about earlier in their evidence? 

Margaret Doran: I would like to go back to 
ADES to get views on that and come back with 
them. 

The Convener: That would be helpful. Thank 
you. That was a useful session. We are pleased 
that you attended this morning. 

I welcome our second panel, which comprises 
Colin Mair and Alex Easton, respectively the 
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president and council member of the 
Headteachers Association of Scotland. 

Alex Easton (Headteachers Association of 
Scotland): It is the other way around. I am the 
president. 

The Convener: In that case, my briefing is 
wrong. I apologise. Who is going to kick off? 

Alex Easton: First of all I will give a brief 
background. HAS is delighted to be here. Our 
relationship with the Scottish Executive is better 
than it has ever been, with briefings and 
consultation on all kinds of issues. Since we 
removed ourselves from the neutral position in 
relation to teachers, the engagement has been 
better than ever. We are absolutely with the 
Executive on the five national priorities and on 
closing the gap between rich and poor—we are as 
one on all the inclusion issues. Of course, we 
disagree on job size and toolkit but we will not go 
there today. 

I have a few adjectives that describe how heads 
feel about the bill. The first is “open minded”, as is 
to be expected. Secondary heads are a nice 
cuddly bunch, as you will all remember from your 
previous work. We are open minded; we will work 
with whatever the Executive and Parliament 
decide. We are also wondering and sceptical. We 
will certainly be watching closely to see what 
happens, because we believe that we already 
have a good inspection model, although we have 
a different slant on it. My school is linked with 
schools in Odenwald in Germany, which would 
give their back teeth to have the highly 
professional and challenging inspection regime 
that we have in Scotland. 

We are moving on to a proportionate inspection 
model. As members will know, all 32 local 
authorities will soon have had a benchmark 
inspection; I think that 24 or 25 have been done 
and the others will be done soon. The authorities 
all have their own improvement agenda. Schools 
are inspected rigorously and their achievements 
are noted. Every school is full of achievements, 
even those whose names are most blackened in 
the press. However, schools also have areas for 
action. 

It is not the inspection that is proportionate, but 
the follow-up. We are talking about the ability of 
the school and the local authority to proceed with 
the improvement agenda. That agenda can 
involve a light touch, if the inspection has been 
good and the local authority has robust quality 
assurance and internal mechanisms. However, we 
welcome the fact that, in future, HMIE will be 
highly interventionist in schools at the other end of 
the spectrum. HMIE will be doing extended 
monitoring and engaging more with the schools; it 
will not just be taking a snapshot of the situation 

and going away and leaving the school. As I said, 
there will be increased HMIE input in schools that 
are—we do not use the word “failing” of schools in 
Scotland—less robust and at the poor end of the 
spectrum. There will be much greater HMIE 
involvement. The follow-up, rather than the 
inspection itself, will be proportionate. 

10:45 
Heads believe that that is a sound model that 

has a good track record. We believe that only an 
unprecedented failure would require intervention. 
The challenge is to name any historical point at 
which using the proposed power would have been 
necessary. That challenge has not been met and 
we think that the new proportionate follow-up 
system is even more robust than the previous 
system. If there were a significant number of 
interventions, there would be a huge question why 
the power has not existed before. However, 
nobody suggests that there will be a huge number 
of interventions. Given that, we come back to the 
old cliché, “If it ain’t broke, why fix it?” 

There are many other exciting things that we 
want to get to grips with, such as the inclusion 
agenda, through which we are tackling the gap in 
attainment between the poorest children and 
children from other backgrounds—sorry, I will not 
bore you—or the fabulous £2 billion of estate 
finance to build new schools. Those are the big, 
meaty issues to work on. However, if the 
Parliament chooses to go down the route 
proposed in the bill, we will watch from the side. 

I have a philosophical point about the climate in 
education. I have been in the education game for 
35 years, always in working-class 
comprehensives, during which time I have found 
that, by and large, naming and shaming children 
and parents is rarely a good strategy. The same 
would apply to a school that ended up the subject 
of intervention. Although the failure would be not 
just the school’s, but the local authority’s and the 
HMIE inspectors’ who had been engaged in the 
follow-up work, intervention would not help the 
morale of staff, pupils or parents. No doubt, such a 
school would have challenging circumstances. I 
will not rabbit on, but the model that I described 
briefly is about challenging rigorously, setting 
targets and supporting and monitoring all the way 
through. That is a robust model and it is the way 
ahead.  

I am sorry for the way in which I have spoken, 
convener, but in schools we get excited about 
education. 

The Convener: That was helpful. I asked the 
previous panel about the trigger under the bill to 
start the move from the inspection process to 
HMIE reporting to the minister. Would there be 
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any advantage in focusing a bit more on what 
might or might not be reportable to the minister at 
that point?  

Alex Easton: The proportionate model is a new 
regime—it began in January—and therefore, by 
definition, the first follow-up inspection will not 
happen for another year. However, as I have 
described, schools that are likely candidates for 
intervention, if there are any, will have had the 
new proportionate input, which is much greater. 
That is a good use of HMIE. Rather than 
spreading its input evenly, it will concentrate its 
efforts where they are most needed. During the 
period of the follow-up action plan, which would be 
triggered only after a failure to meet the action 
plan of a first inspection, the HMIE inspectors and 
the local authority would be heavily engaged with 
the school. As I understand it, the trigger point 
would be if there was an unprecedented failure of 
the combined efforts of the school, the local 
authority and the HMIE inspectors through the 
follow-up action plan. 

The Convener: To summarise, are you telling 
the committee that the view of your organisation is 
that the power is not necessary? 

Alex Easton: It would be wrong of me to say 
that the power is not necessary, but I cannot 
envisage it being used. The new system has not 
yet been fully tried and tested. The bill might have 
been more understandable three years ago, when 
it might have been argued that there were 
instances in which the inspection follow-up model 
had not worked—although I do not believe that 
there were. However, we now have a new regime 
with a much greater input of effort to schools that 
have the most areas for action. I am worried about 
the signal. If a school really struggles—which will 
partly be the school’s fault but also the fault of the 
local authority and HMIE—the naming and 
shaming culture could well be devastating for 
youngsters in that school. 

Graham Donaldson, with whom we work well, 
has explained to us that the bill is the natural final 
dot in the sentence of the Standards in Scotland’s 
Schools etc Act 2000. I am not sure whether we 
should legislate for something that we cannot 
envisage being necessary. To use an analogy, an 
intervention would be a sort of big brother 
execution—we hope that we never have to hang 
anybody, but we still want capital punishment on 
the books. Obviously, the matter is up to the 
Parliament. 

The Convener: The argument has been made 
that, with the improvement regime, we are dealing 
not with a level playing field, but with something 
that we want to get better over time. In that 
context, the challenges on local authorities and 
schools are greater. Does that give a different 

context to the need for the final full stop in the 
toolkit that is available to ministers? 

Alex Easton: Ideally, I would hold the proposal 
in abeyance and review the situation in two or 
three years. That is not procrastination. I would 
want to wait until there was evidence that the new 
proportionate model with proportionate input had 
delivered. I confidently predict that it will deliver—
three years from now, you can bring me back and 
hang me if you have found schools in which it has 
not worked.  

Lord James Douglas-Hamilton: You have 
probably answered the greater part of the question 
that I wanted to ask. However, for the sake of 
clarity, I will run through it quickly. We received 
evidence from Scottish Executive officials that the 
power of ministerial intervention is necessary to 
make certain that ministers can completely fulfil 
their duty to secure improvements under the 
Standards in Scotland’s Schools etc Act 2000. If 
you had to say point blank whether you think the 
power necessary, on which side of the argument 
would you come down? 

Alex Easton: Ministers are entitled to be able to 
ensure that improvements are carried out and that 
the money is spent properly. The situation is too 
important for there not to be rigour. What happens 
to the money that goes to local authorities for their 
quality assurance? What is the function of the 
HMIE inspectors? Not only would invoking the 
power mean that the school was named and 
shamed, but it would be an indictment of the local 
authority and HMIE. I am sorry to be so blunt. 

Lord James Douglas-Hamilton: Do you 
consider the power to be necessary or not? Would 
you leave the matter to the discretion of the 
Executive? 

Alex Easton: The use of the power would be a 
matter for the discretion of the Executive. Although 
I cannot envisage circumstances in which it would 
be necessary to use the power—unless the new 
inspection model failed—I think that it would be 
useful for the Executive to have the power in 
reserve. 

Lord James Douglas-Hamilton: Several times, 
you have talked about schools being named and 
shamed. That is not at all the drift of the evidence 
that we have received from officials. Do you think 
that the proposals could work out in that way? 

Alex Easton: I assiduously read what the 
Scottish media write about education. Even at the 
moment, if there is something negative about a 
school, the media will unfairly pillory that school—I 
will not name schools, but we all know of 
examples of that. The intention might not be to 
name and shame a school, but we can be certain 
that the press would name and shame the first 
school in relation to which the power is used. 

 

159



1349  12 MAY 2004  1350 

Mr Macintosh: A lot of the concerns that have 
been raised about the bill have focused on the 
relationship between the Executive and local 
government. How will the bill affect the relationship 
between head teachers and their local authorities, 
which is developing in Scotland along a certain 
line? Not all head teachers get on with their local 
authorities and we must take into account the 
balance of power in that situation with regard to 
making decisions in the interests of the children. 
When the Executive intervenes in a situation, that 
intervention is often followed by a direct injection 
of resources. Do you think that schools might seek 
Executive intervention as a means of bypassing 
their local authority and perhaps pursuing an 
agenda that is different from that of the local 
authority? 

Alex Easton: That is an interesting and complex 
question. HAS has no wish to minimise the 
position of local authorities. Of course, the 
situation is different in England. We are committed 
to our approach because we believe that 
education is not a stand-alone element but is tied 
in with all the other elements in the community in 
an holistic way. If the Executive had the power to 
intervene, I do not think that the relationship 
between schools and local authorities would 
change. Quality assurance has layers like an 
onion. Schools carry out quality assurance work, 
as do the local authority and HMIE. 

There has been a wide range of outcomes from 
local authority inspections, as you know. However, 
action plans are in place and we hope that they 
will succeed in raising schools to around the same 
level. Yes, some heads can be individualistic and 
tetchy, but that is because we are passionate 
about our schools and local authorities vary in 
their approaches. That situation is healthy, 
provided that professional rigour is maintained.  

Fiona Hyslop: Is there anything in the bill that 
might change the relationship between head 
teachers and HMIE? If schools knew that a big 
stick might come down on them, would their 
relationship of trust with HMIE be altered? 

Alex Easton: HMIE will be pleased to hear me 
say that our relationship is excellent. It is not a 
cosy relationship. HMIE is rigorous—it uses the 
critical-friend model and it challenges robustly 
where that is necessary. If HMIE triggered the use 
of the power, as the bill provides for, it would also 
trigger severe condemnation of itself because, as I 
said, it would have been involved in the process 
that led up to that point. If the power was held in 
reserve to be used in extreme circumstances, I do 
not envisage that that would affect the normal 
relationship between head teachers and HMIE, 
which is robust and good for Scottish education. 

Mr Adam Ingram (South of Scotland) (SNP): I 
want to pick up on your comments in the context 

of HMIE’s observations on the bill during the 
committee’s evidence-taking session last week. 
HMIE said that it envisaged the use of the power 
as the “end point” of the inspection process. 
However, you have said today and we have heard 
from others that inspection is an on-going process 
of continuous improvement that involves work all 
the way down the line and has no end point, 
because it is not possible to achieve perfection. 
HMIE would be extremely unlikely to call a halt 
and say that it could make no further progress. 
Might not the trigger come from the politicians? 

Alex Easton: During the 18-month follow-up 
period after an inspection, interim reports are 
produced—a midway report is certainly produced 
in the Falkirk Council area, which is my area. I 
imagine that if the interim report did not show 
significant progress—in other words, if the local 
authority officials and local HMIE inspectors were 
not delivering improvements—the authority would 
rightly be all over everybody like a rash. 

Ms Byrne: In our questions to you and to 
previous witnesses, we have tried to find a 
scenario in which the proposed power might need 
to be used, but nobody has come up with one. 
People have compared the experience in England 
and Wales with the situation in Scotland, although 
that is different. We have seen the headlines 
about indiscipline in schools in England and Wales 
and about the hit squads that go in to sort 
everything out, but Scotland has never been in 
that situation because our system has always 
been rigorous and local authorities and HMIE have 
always worked well together. Can you envisage a 
situation in which the power might need to be 
used? 

Alex Easton: HAS works with English 
colleagues, but we do not use the phrase “failing 
schools”, which is used in England. There have 
always been what we call action plans. I will not 
name individual schools, but in one school the 
initial inspection report caused such concern that 
£300,000 of action plan money was put into the 
school. In England, that school would have been 
labelled a failing school. There have been 
examples of action plans during the past years, 
but there has not been a single instance in which 
there was no appropriate write-up for the 
inspectorate during the 18-month follow-up period. 
To give you an honest answer, I cannot envisage 
a situation in which the proposed power would be 
needed. 

Ms Byrne: Are you saying that a mechanism is 
already in place to put more funding into a school 
if HMIE and the local authority consider that that 
would improve the situation? 

Alex Easton: I could name schools in which that 
has happened. 
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Ms Byrne: That is helpful. 

Rhona Brankin: An earlier witness suggested 
that there might be some political intent behind the 
bill. Do you accept that the bill’s intention is to 
improve the lives of children and to ensure that the 
ultimate accountability lies with the minister? 

11:00 
Alex Easton: This is not a political answer. I 

heard Mrs Doran say that the bill deals with 
“unfinished business”. That may be. We are open 
minded about the bill, as I said. We will watch 
what happens and we are sceptical, but I have not 
said that we are hostile towards the bill—if the bill 
is passed, so be it. However, you must understand 
our puzzlement. There are so many other exciting 
challenges for schools that we wonder why it is 
necessary to introduce a power that will exist just 
in case. 

The Convener: May I challenge you a little on 
that? You suggest that the quality system is great 
and that it represents the best of all possible 
worlds. That is all terribly cosy, but there are 
differences in attainment between local authorities 
and between schools and significant criticism is 
made about whether Scottish education is quite 
what it was in days gone by. Against that 
background, is there not a case for saying that the 
minister should have the final power if HMIE raises 
issues that need to be addressed and they are not 
dealt with fully by the local authority or the school? 

Alex Easton: One could argue for the existence 
of such a final, almost irrelevant power, but I would 
rather take on board the comments that were 
made last week on parenting and social issues. 
The reason why Glasgow schools do more poorly 
is not that they have poorer leaders—I know those 
folks and they work their socks off. Schools are 
part of integrated learning communities; they 
should be seen in the context of a range of other 
issues, including health and social issues, on 
which we are doing joined-up work. I hope that I 
did not convey any complacency about where we 
are and where we want to go. The final power is 
marginal, if not irrelevant. Driving forward other 
measures, such as the new community schools, 
will be much more beneficial to the youngsters. 

The Convener: You said that there is a good 
regime and the committee heard HMIE express 
the same view, but are there things that need to 
be done at an earlier stage to sharpen up the 
improvement agenda? That might include the way 
in which inspections take place, the way in which 
issues are taken up and the things that the school 
should identify. Is more activity needed in that 
area to achieve the on-going challenge and 
improvement that everyone wants? 

Alex Easton: We will be interested to see how 

the new regime does. It is interesting that Scotland 
is going for a generational cycle of inspections that 
will cover every child during their seven years in 
primary school and six years in secondary school. 
In England, David Miliband and David Bell are 
introducing a regime in which there will be shorter 
inspections every three years. Those mid-term 
inspections will be held at short notice and they 
will have a light touch. There is a danger in such a 
regime; no matter what people say, inspections 
are traumatic and it is possible to monitor schools 
so much that things do not happen.  

One option is to have more light inspections 
focusing on whether the 32 local authorities are 
being robust, given that they should be the key 
players in inspections. In an ideal world, there 
should be a mechanism to monitor local 
authorities, as is the case with the Scottish 
Qualifications Authority, where there is sampling to 
ensure quality. That would ensure robustness in 
the work that local authorities do. The role of HMIE 
in going into schools would be to ensure that local 
authorities are meeting their responsibilities. You 
asked me to say what I think and I spoke 
personally; my final comments were personal 
rather than reflective of HAS policy. 

The Convener: My final question is on the part 
of the bill about independent schools. A number of 
technical points have been raised by the Scottish 
Council of Independent Schools, from which we 
will hear shortly, but does your organisation have 
any views on that part? Should the committee 
focus on any particular points in relation to 
regulation? 

Alex Easton: I will pass that question to my 
colleague. You will be pleased to get a rest from 
my voice. 

Colin Mair (Headteachers Association of 
Scotland): A large number of senior managers of 
independent schools benefit from involvement in 
HAS; we enjoy participating in Scottish education 
in the widest sense and working towards similar 
aims under the 2000 act. In that context, HAS 
applauds the principles of the part of the bill on 
independent schools. We appreciate that there is 
a need to update the regulation system and to 
ensure that it is applied consistently, with action 
when necessary.  

However, we have one or two observations to 
make. Clarification and perhaps reconsideration of 
definitions would be helpful in some areas. The bill 
is bound to have resource implications, in 
particular for independent schools. Although that is 
to some extent inevitable, we hope that those 
could be minimised. When the resource 
implications are being considered, all schools 
would benefit if some account could be taken of 
the large number of official returns that schools 
are required to make. Obviously, the bill will result 
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in one or two extra returns being required. A 
frustration for schools is that many returns are 
required in different formats by different bodies. If 
the bill provided an opportunity to streamline those 
returns, I am sure that not only independent 
schools but schools generally would be in favour 
of that. 

The Convener: Have you read the written 
evidence that we received from the Scottish 
Council of Independent Schools? 

Colin Mair: Yes. I know that Judith Sischy will 
speak later, so I will not steal her thunder. She will 
more than capably deal with that issue. 

The Convener: Finally, I want to ask further 
about the regulatory power, which SCIS thought 
was quite wide. The SCIS submission observes: 

“The Bill gives power to Ministers ‘to impose any 
conditions on the carrying on of a registered school, or vary 
or revoke any such condition as they think fit’.” 

Do you have any concerns about that? 

Colin Mair: Yes. We have seen the submission 
and we agree with SCIS on that issue. It would be 
helpful if the bill gave some clarification or 
definition of what evidence would be required for 
those conditions. That might allay some fears 
about the width of the powers. 

Fiona Hyslop: I have a more general question. 
As the Education Committee of the Scottish 
Parliament, we are here to serve the people and 
pupils of Scotland, so I was interested to hear you 
say that we should put the bill on hold. In order to 
take evidence on the bill, we have had to put on 
hold our inquiry into child protection. We should be 
spending our time on other exciting issues, such 
as the national priorities in education that you 
mentioned, rather than on the bill. If our committee 
decided to put the bill on hold and return to the 
national priorities in education and our inquiry into 
child protection, what kind of signal would that 
send to the education professionals and the 
education establishment? 

Alex Easton: It would be an incredibly positive 
signal. It would be seen that you were listening 
and working jointly. The bill would still be there, 
but people could see whether we can deliver the 
improvement agenda without it. I repeat that, if you 
go ahead with the bill, we will co-operate and be 
open minded, but I have answered you honestly. 

Rhona Brankin: Can I just get you to state 
whether you recognise that the bill is needed to 
finish unfinished business, in that it will ensure that 
ultimate accountability for ensuring that every child 
in Scotland has proper, adequate, efficient and 
excellent education lies—quite correctly—with the 
minister? 

Alex Easton: Legally and technically, that may 
well be the case, but I am not a lawyer. 

Educationally, I hope that the bill will be irrelevant. 
If it is irrelevant, that will be a sign of success, 
because it will mean that the system is working 
well. 

The Convener: This has been a useful session. 
If you want to come back to us on anything, feel 
free to write to us. Thank you. 

Alex Easton: Thank you for your courtesy. 

The Convener: I have had a request for a 
comfort break before we move on to the third 
panel, so let us break for five minutes. 

11:09 
Meeting suspended. 

11:21 
On resuming— 

The Convener: I welcome Judith Sischy, who is 
the director of the Scottish Council of Independent 
Schools. I believe that she would like to say 
something to kick us off. 

Judith Sischy (Scottish Council of 
Independent Schools): The points that we wish 
to make are, we hope, clear in our submission. In 
principle, the bill has not upset us greatly. We feel 
that it provides an opportunity to tidy up and 
update the law in this area. The regulations that 
govern independent schools are pretty ancient and 
are full of antique language. They could do with 
tidying up and modernising.  

The bill introduces some consistency in the 
reasons for which the Scottish Executive should 
accept an independent school on the register and 
the reasons why a school might be unacceptable 
or might need to be removed from the register. 
The bill also updates regulations to take into 
account important pieces of legislation such as the 
Children (Scotland) Act 1995 and other acts that 
are more recent than 1957.  

The bill represents an opportune tidying-up 
process. We are concerned, however, about some 
of the drafting. We have looked at the bill in some 
detail, and our main points in that regard are under 
the heading “Omissions” in our submission. They 
are probably accidental rather than deliberate 
omissions. Although, for example, I am sure that 
ministers would not take powers to close a school 
without having evidence, I think that that and other 
details should be written into the bill. I am happy to 
answer members’ questions.  

The Convener: Your written evidence has been 
very helpful. The first point that I have to raise 
relates to paragraph 6, on pages 2 to 3 of your 
submission, on notices of complaint. It states: 
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“In cases where substantial resources are needed to 
meet the conditions, it may be helpful to allow the school 
time to find the resources”. 

Is that an important issue? Is there often such a 
concern about resources? 

Judith Sischy: As I understand the bill, if HMIE 
or any other statutory body is very unhappy about 
a school, it can take action in different stages. It 
can take urgent action, or it can disqualify part of a 
school. For instance, if a residential part of a 
school were considered to be unsafe, the body 
might choose to disqualify that part of the school 
while allowing the rest of the school to continue. 
The school might well need resources and time to 
make good its deficiencies. It is important for 
schools to be allowed to do that. 

The Convener: The other point that I wanted to 
make was on paragraph 7 of your submission, on 
regulation. You observe that the bill gives 
ministers some quite wide-ranging powers, 
including the power to 
“impose any conditions on the carrying on of a registered 
school; or … vary or revoke any such condition … as they 
think fit.” 

Is it your view that that power is too wide? If so, 
how could it be narrowed down? 

Judith Sischy: I think that that power is too 
wide. I am not a legal draftsman, but I am sure 
that there are ways in which it could be narrowed 
down in subsequent regulations and guidance to 
set out when and under what circumstances it 
would be used. I was quite surprised—as were all 
our colleagues—when the section containing that 
power was published. For someone who is 
running an establishment and is subject to close 
and rigorous scrutiny by HMIE and all the other 
bodies, it is alarming to think that ministers can 
suddenly have the power to impose any conditions 
that they think fit. That seems quite wrong. 

The Convener: You make the point that the 
notice of complaint procedure has not been used 
very often and that, therefore, your experience of 
this area is limited. Would there be any advantage 
in linking the imposition of conditions to some sort 
of recommendation by HMIE or in putting it into a 
process-type arrangement, as has been done with 
mainstream schools? 

Judith Sischy: Yes. The power is probably 
intended to be used to effect improvement. If it 
were set in that context, one would understand it 
more. It needs to be set in that context, as it would 
be frightening to think that the power was there 
with no parameters. 

Rhona Brankin: Can you expand on your 
concerns about what is going to happen with the 
care commission? HMIE and the care commission 
have said that they intend to work closely in 

establishing procedures for inspection. Can you 
elaborate further on your concerns about the 
changes involving the care commission? 

Judith Sischy: I was interested to read the 
evidence that was submitted by the care 
commission, which reflects some of what we say. 

At the moment, residential and early-years 
accommodation is inspected by HMIE under the 
Children (Scotland) Act 1995, under the broad 
heading of care and welfare. We have spent a 
very long time working with HMIE and the Scottish 
Executive to draw up care and welfare guidelines 
for those inspections, which happen unannounced 
every year. We have got used to that, and those 
inspections have helped to keep us on our toes 
with continuous improvement at the forefront. All 
that is now going to be moved to the care 
commission and we are anxious about that. 

We accept the principle of our being inspected 
by the care commission—we have to—but we are 
anxious about the change in regime and possible 
changes in approach. We are also anxious for the 
schools, not because of the change in approach 
but because the children need consistency, as do 
the staff and the school managers. As we have 
said elsewhere, we are also anxious about the fee 
that the care commission has to charge. We have 
not yet heard how much it will charge for 
inspecting boarding accommodation, although the 
charge for early-years accommodation is 
acceptable. It could have a major resource 
implication. 

Rhona Brankin: So, you would urge HMIE and 
the care commission to continue to collaborate to 
ensure that any changeover is seamless. 

Judith Sischy: That is correct. We are all 
working together, and it is early days. However, if 
HMIE and the care commission do not work 
together and if the changeover is not seamless—
to use the care commission’s word—there is a 
danger that a gap will occur in understanding what 
the standards are. It is very important that the 
schools know exactly where they are and which 
set of standards they are following. We hope that 
the standards will be consistent and not changed 
very much. You can see the dangers of changing 
from one system to another. 

Rhona Brankin: It is an area that we can ask 
the minister about this afternoon. 

The Convener: If there are issues on which you 
think that an amendment to the bill at stage 2 
would be worth considering, we will be anxious to 
have your views as the bill progresses after our 
stage 1 report. 

Judith Sischy: We would like to give our views. 
I was not sure how relevant that issue was to the 
bill but, as it was mentioned, we picked it up in our 
submission. 
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The Convener: It might or might not be 
relevant, but we would be interested in your views. 

Fiona Hyslop: In your submission you say:  
“The Policy Memorandum suggests that under future 

regulations, ‘proper person’ could incorporate a 
requirement that all teachers in independent schools should 
be registered with the General Teaching Council for 
Scotland” 

and that 
“SCIS and the GTCS are working collaboratively”. 

What is the progress of those discussions; is there 
any reason why the provision should not be in the 
bill; and at what point would it be appropriate for 
any future legislation to include that requirement? 

11:30 
Judith Sischy: This started quite a while ago—I 

think that it was in 1999. In 2000 or 2001, SCIS 
and the GTC set up a partnership arrangement to 
encourage all existing teachers in the independent 
sector to be registered—which most of them are or 
were—and, more important, for independent 
schools not to take new teachers unless they were 
GTC registered. 

According to the chief executive of the GTC, we 
have made huge progress on the issue. I think that 
many teachers in our schools were eligible for 
registration but had not paid their subscription or 
could not see the relevance of it. The partnership 
with the GTC is hugely beneficial. I am now a 
member of the council, which is good. According 
to the GTC, most teachers who are in situ in 
independent schools at the moment are 
registered. 

Fiona Hyslop: I do not understand why we have 
to wait for future regulations. 

Judith Sischy: That is not my decision. 

Fiona Hyslop: No. I was simply wondering 
whether, from your point of view, there would be 
an issue with having the provision in this bill 
instead of in another piece of legislation. 

Judith Sischy: No. There would be no issue 
except for the fact that, as we said in our 
submission, there should always be room for 
exceptions. We think that there should always be 
room for the excellent teacher who, for some 
reason or another, cannot be registered. The 
reason might relate to where their degree or their 
training comes from or to what their previous 
experience was. As the committee knows, the 
GTC is now looking at more flexible approaches to 
registration. I suspect that the delay is to do with 
that. Everything will come together at the same 
time. 

Fiona Hyslop: Perhaps that is something about 
which we could usefully contact the GTC. 

I will turn to the point that you made about 
definitions. In your submission, you draw attention 
to the fact that a “proper person” is defined in 
terms of teachers, proprietors and so forth but that 
it does not extend to non-teaching and support 
staff. Again, your concerns make sense. Are you 
going to recommend that if the bill progresses, 
changes should be made to that effect? 

Judith Sischy: Ian Huntley was a non-teaching 
member of staff. I have asked the Scottish 
Executive why non-teaching staff are not included. 
There may be a legalistic reason. In a sense, it 
seems strange that it is SCIS and not the Scottish 
Executive that is raising the point. I do not 
understand the reason for the omission, if indeed, 
there is a reason. 

Fiona Hyslop: Obviously, the later sections of 
the bill most definitely affect independent schools 
and in many ways those sections have been the 
least contentious. We heard from officials that it 
was convenient to put those provisions in this bill 
in order to catch up on old legislation and so forth. 
Could the sections of the bill that affect 
independent schools stand alone from part 1 of 
the bill or does that part of the bill have a direct 
impact on independent schools? 

Judith Sischy: I think that it does not have a 
direct impact. However, it is an interesting 
question. Independent schools work under much 
the same ethos as local authority schools do with 
regard to HMIE inspections, proportionate follow-
through, striving for improvement and capacity to 
improve. Although the bill does not directly affect 
us, we are working in the same context as the 
context for part 1—if that makes sense. 

Fiona Hyslop: Yes. Thank you. 
Judith Sischy: May I return to the point about 

the “proper person” and make a point that is 
connected to the previous question. The care 
commission, for instance, wants any member of 
our staff to be a “fit person”—I think that that was 
the expression that it used—or a person fit for the 
job. We hope that a “proper person” is the same 
as a “fit person”, but we foresee two sets of 
standards and everybody being confused. In the 
end, we are talking about one set of children and 
one set of staff. We would be totally at sea if “fit 
person” does not mean the same as “proper 
person”. It is important that it all fits together. 

The Convener: Presumably it would be difficult 
to tie up inspection regimes if two different 
legislative provisions were in place. 

Judith Sischy: Yes, it is a good illustration. 

Lord James Douglas-Hamilton: Do you 
represent some of the special schools? 

Judith Sischy: Yes. We represent most of the 
independent sector. A number of special and 
specialist schools are included in our membership. 
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Lord James Douglas-Hamilton: Does that 
include Donaldson’s school for the deaf? 

Judith Sischy: Yes, and the Royal Blind 
School. 

Lord James Douglas-Hamilton: What about 
the school for autism? 

Judith Sischy: That is not one of our member 
schools. Membership of SCIS is voluntary. The 
Royal Blind School and Donaldson’s school for the 
deaf are members. 

Lord James Douglas-Hamilton: Are there any 
particular considerations of relevance for schools 
for children with learning difficulties? 

Judith Sischy: Those schools have not come 
forward with particular concerns. A number of our 
member schools cater for children with learning 
disabilities or emotional and behavioural problems. 
They have all been consulted and had the 
opportunity to shout, but they have not done so. 

Lord James Douglas-Hamilton: Is it possible 
to give us a list of the special schools that you 
represent? 

Judith Sischy: Yes. 

Lord James Douglas-Hamilton: Thank you. Do 
you have a view on the proposed changes to the 
appeals procedures? 

Judith Sischy: Not really. We have not 
considered them in great detail. At the moment it 
seems that ministers have to give schools six 
months before they can act. We would have to 
examine the changes in more detail before we 
took a view. 

The Convener: It is more a question of the 
abolition of the tribunal which, as I understand it, 
has not had much of an active existence. 

Judith Sischy: The tribunal is one of those 
things that exist in statute but not in reality. 

Lord James Douglas-Hamilton: You have 
suggested a large number of improvements to the 
bill. Do you feel able to let us have a copy of draft 
amendments in due course? 

Judith Sischy: We are not in the business of 
legislative drafting, but we have made it clear that 
there are omissions in the bill and that the 
definitions should be tighter to avoid future 
misunderstandings. We can certainly tell you 
about that in more detail. 

Lord James Douglas-Hamilton: Have you had 
feedback from the minister on the points that you 
have raised in your paper? 

Judith Sischy: Not yet. We have discussed 
them all with the Scottish Executive, so it is well 
aware of them. I hope that it is sympathetic, but I 
have not had a response yet. 

The Convener: I appreciate that you are not 
legislators and that you do not have the legal 
resources to draft amendments, but you are the 
experts on what will be the operation of the 
regulations in the independent sector. Therefore, 
we are keen to have any further input from you as 
we progress to more detailed consideration of the 
bill at stage 2—assuming that the bill gets to that 
stage—on the policy issues that you would like to 
see reflected. You have identified a number of 
such issues; others might arise as we progress. 

Judith Sischy: I will certainly go back to our 
legal advisers and ask for more definitive 
responses. 

Mr Macintosh: I want to clarify something on 
the back of what Lord James Douglas-Hamilton 
asked. Are Rudolph Steiner schools members of 
SCIS? 

Judith Sischy: The ones in Edinburgh, 
Glasgow and Aberdeen are. 

Mr Macintosh: Are there criteria for joining 
SCIS relating to the numbers on the school roll? 

Judith Sischy: No. One of our criteria is that all 
the schools have to be fully registered with the 
Scottish Executive Education Department. We 
issue guidelines to schools on standards, values 
and quality. We do not have specific rules about 
how many children should be on a school roll. 

Mr Macintosh: Do you foresee particular 
problems for schools with small numbers, such as 
those with only three or four pupils? 

Judith Sischy: No. Our concern would be the 
ratio of staff to pupils. We want to ensure that 
however many pupils are in the school, they are all 
looked after properly in terms of staffing. I always 
think that it is a bit odd that four pupils can 
constitute a school, but schools should be covered 
whether they have four or 400 pupils. 

Fiona Hyslop: You make a point about the 
potential administrative burden and duplication of 
information to be provided. Is there anything 
specific in the bill that concerns you in that regard? 
It strikes me that that is more of a policy issue, 
which you mention in the summary of your 
submission. Are you getting responses from the 
Executive on that? It is a commonsense issue, but 
would anything in the bill cause particular 
difficulties? 

Judith Sischy: I think that there is a section that 
gives ministers powers to ask the schools for any 
information that ministers think fit. That approach 
has always been implemented sensibly and 
ministers have always asked for information that 
they would obviously require. However, during the 
consultation process, the Executive visited three 
or four schools to ask specifically about the 
information that they were required to provide. 
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There seem to be countless bodies that ask 
schools for the same information, but always in 
slightly different formats, and that became quite an 
issue during our consultation process. If the 
number of teachers is asked about, things are 
never straightforward—questions can relate to 
part-time, full-time, primary and secondary 
teachers and each form is slightly different. That is 
becoming a major administrative issue for schools. 
We cannot see why there cannot in theory be a 
central database of information for schools. The 
same would apply to local authorities. For 
example, the care commission could share 
information with HMIE instead of going to every 
school—as it is about to—and asking them to 
supply all the information again. That is how the 
issue arose. 

Fiona Hyslop: So you are concerned not 
necessarily about the bill itself but about its 
implications. 

Judith Sischy: Yes. 

The Convener: Thank you. Your evidence has 
been useful. As I said, we would obviously 
welcome any further input that you want to make 
as the bill progresses. I think that Lord James 
Douglas-Hamilton asked for information. 

Lord James Douglas-Hamilton: Yes—on the 
special schools. Am I right in thinking that many 
special schools are funded in the main by the state 
but that SCIS still represents them? 

Judith Sischy: Yes. Some special schools have 
mixed pupil populations in that some parents are 
fee paying, some fees are paid by the local 
authorities and some pupils are wholly funded by 
the local authorities. I think that around a dozen 
such schools are members of SCIS. 

Lord James Douglas-Hamilton: It would be 
helpful to have a picture of that for the sake of 
clarity and completeness. 

Judith Sischy: Certainly. 

The Convener: Thank you. 
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14:03 
Meeting continued in public. 

School Education (Ministerial 
Powers and Independent 
Schools) (Scotland) Bill 

The Convener: I welcome Peter Peacock and 
Euan Robson and their officials, Colin Reeves and 
Rachel Edgar, in connection with our continuing 
evidence on the School Education (Ministerial 
Powers and Independent Schools) (Scotland) Bill. 
Before inviting Peter Peacock to make an opening 
statement, I remind everyone to switch off their 
mobiles and anything else that might make 
horrible noises during the course of the 
committee’s proceedings.  

The Minister for Education and Young People 
(Peter Peacock): I have an opening statement for 
the committee, which I will use to talk members 
through where we are coming from on this issue. I 
will then be happy to consider any questions that 
the committee wishes to put to me. 

In 2000, we changed the statutory basis of 
education provision in Scotland. Now we have a 
framework for school improvement, within which 
there are roles for schools, for education 
authorities, for Her Majesty’s Inspectorate of 
Education and for ministers. As Minister for 
Education and Young People, I am under a 
statutory duty to seek to secure improvement in 
Scottish education. I am willing to take 
responsibility and be accountable for that duty. 

However, there is currently a gap in my powers 
to fulfil my statutory duty in all circumstances. 
Failure to implement HMIE recommendations 
does not, of itself, constitute a breach of duty 
under section 70 of the Education (Scotland) Act 
1980. There is a gap in the system for ensuring 
that we meet the duty to endeavour to improve the 
quality of education in all schools. If HMIE tells me 
that the necessary improvements are not taking 
place, I need the power to take action to ensure 
that pupils’ education does not suffer. 

In addition, I would argue that I need those 
powers in order to be fully accountable to you and, 
more widely, to the Parliament. Most of all, those 
powers are required to ensure that action to bring 
about improvement actually happens. In the end, it 
is the interests of the individual child and their 
education that we are here to pursue. There would 
be little point in telling you, after something had 
gone wrong and once my lack of powers became 
known, that I knew that I had no powers in the 
area concerned but had done nothing about it.  

Schools and authorities generally respond 
positively to HMIE recommendations for 

improvement, but there is no statutory provision to 
ensure that that happens. Many authorities 
already have effective quality assurance 
mechanisms in place to identify problems, and 
they use them to ensure that HMIE 
recommendations are acted upon. The chances of 
those authorities being affected by the bill are 
slight. The powers that we seek are not—to nail 
this misconception—about so-called hit squads or 
ministerial takeovers of schools; they are about 
ensuring that education authorities themselves 
take action to bring about improvement.  

Intervention powers exist across much of local 
government and in other sectors. Such powers are 
not uncommon. In passing other bills in recent 
years, the Parliament has approved a range of 
similar powers on a number of occasions. The 
intention of the bill is not to remove the local 
decision-making process. However, if authorities 
were not taking sufficient action, then it would be 
my duty to intervene in order to meet my statutory 
obligation by requiring them to take that action. 
The bill empowers ministers to require action to be 
taken by a local authority; it does not allow them to 
take over those authorities’ functions. I should 
stress that those are last-resort powers. I believe 
that they are proportionate to the situations for 
which they may be required. I do not seek an 
unfettered power. As members know from the bill, 
it is a staged intervention process, with my power 
existing only in the last resort. 

As I have made clear in the past, I do not expect 
to use the powers at all frequently, but I and my 
successors need to have them in the event of any 
problems arising. I am aware that there are many 
good examples of partnership working between 
education authorities and HMIE, and I want that to 
continue. It is therefore right that the powers are 
triggered by HMIE, and not on the basis of any 
political action. I view it as crucial that referrals are 
made by those who have an in-depth knowledge 
of the particular situation and of the education 
issues involved. 

I turn now to the second aspect of the bill. As I 
said, I have a duty to secure improvement in the 
quality of education in all Scotland’s schools. 
Changes to the existing legislation on independent 
schools bring the provisions up to date and make 
them workable; currently, they are not as workable 
as they could be. Many of the existing provisions 
need to be updated to reflect current views on 
child protection and welfare issues, and to reflect 
human rights more generally.  

The bill extends the definition of an independent 
school to include those with fewer than five pupils. 
It abolishes the concept of provisional registration, 
replacing it with a power for ministers to set 
conditions on the operation of the school. It 
tightens the registration procedure to ensure that 
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schools are providing a proper education and to 
ensure the care and welfare of children from the 
moment the school opens. The bill ensures that 
immediate action can be required in schools 
where serious concerns have been identified. It 
ensures consistency of rights of appeal for 
applicants, proprietors and teachers against all 
decisions addressed at them. It also replaces the 
independent schools tribunal with a right of appeal 
to the sheriff principal. 

Convener, I could go through each of those and 
expand on them in some detail, but I know that 
you are pressed for time so I will avoid doing that. 
You can pick up any of those points in 
questioning. Having said that, I am more than 
happy to take questions. 

The Convener: Thank you, that was useful. We 
are going to deal with the bill in two parts: 
ministerial powers first and independent schools 
second. 

We heard evidence this morning from COSLA—
which is the extreme proponent of this view—that 
its members are the elected local authorities, that 
they provide the schools in local areas and it is up 
to them to be accountable to their electorates. 
They recognise the minister’s monitoring role, but 
they suggest that creating new intervention 
powers with the bill will go against the principle of 
best value, and will create a parallel process that 
will cause hassle, agitation and misunderstanding. 
What is your approach to that, given the proper 
roles of local authorities and the Scottish 
Executive? 

Peter Peacock: As I am sure you know, my 
political origins are in local government and I 
continue to be a staunch defender of local 
discretion and decision making. What is important 
is that we find the right balance between local 
discretion and decision making and, when it is 
necessary, our education responsibilities, which I 
share with local government. I am under a new 
statutory duty that did not exist prior to the 
existence of this Parliament, and which therefore 
did not apply to previous Administrations prior to 
devolution. The fact is that there is a shared 
responsibility, but within that I respect that there is 
a clear role for local government. 

Think back on the evolution of our relationship 
with education authorities since the creation of the 
Parliament. There was an opportunity in the 
Standards in Scotland’s Schools etc Act 2000 to 
handle local education matters differently—that 
choice was available to the Parliament and to 
ministers. We chose to leave responsibility clearly 
with local authorities, but also to ensure that local 
authorities operate in the context of the Scottish 
Parliament with its democratic interests and its 
right of scrutiny. We had to find the right balance 
between local authorities and the Parliament. That 

is why we have structured the improvement 
process in the way that we have, such that there 
are clear responsibilities on authorities and 
ministers, and it is why we have the national 
priorities and the inspection process that we do. 
That is the context in which the measured, 
proportionate and moderate powers that we seek 
would operate. 

On the point about hassle and agitation, we 
have powers under section 70 of the Education 
(Scotland) Act 1980 that potentially are pretty 
draconian. They are also difficult to apply in 
certain circumstances, because on one level they 
attach themselves to broad descriptions of 
education authorities’ duties, but on another level 
they are specific. Those powers have existed for 
more than 20 years, but they have created no 
more agitation and hassle between local 
authorities and the current Executive or the 
previous Scottish Office than any other part of our 
relationship with local authorities has caused 
agitation and hassle. 

The existence of powers per se does not 
undermine trust in local government. We have 
established trust, and we think that on the whole 
local government does a good job. We require it to 
do that job locally and sensitively. Equally, we 
have responsibilities to intervene where we think 
that the educational interests of particular groups 
of children are put at risk by potential inaction by 
local authorities. That is why we are seeking the 
powers. That does not fundamentally undermine 
the point. 

In its written evidence COSLA referred to the 
European Charter of Local Self-Government, 
which I was much more familiar with in years past 
than I am today, so I took the time to look at it. 
There are provisions in the charter that recognise 
that even within the context of devolving authority 
from a national level to a regional level—which is 
how we might be perceived in European terms—or 
down to a local authority level, the tier above has 
legitimate reasons to intervene, provided such 
interventions are proportionate. That is the right 
approach to take. Any intervention should be 
proportionate, which is what we are seeking to be 
with the bill. 

The Convener: I might come back on the point 
about best value. 

Rhona Brankin: I want to continue the 
discussion about the existing powers under 
section 70 of the Education (Scotland) Act 1980. 

In its original evidence, COSLA said that it would 
want those powers to be repealed, but in its 
evidence this morning, it said that it probably 
preferred them to the proposed powers. Will you 
expand a bit on the section 70 powers? Have they 
ever been used? 
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14:15 
Peter Peacock: It is difficult for the current 

Administration to track everything back through 
the past 20 years, but the powers have been used 
once recently, in a specific case at the back end of 
last year. It is important to understand that the 
section 70 powers in the 1980 act apply to failures 
in statutory duties, some of which are very 
specific. In the case that I mentioned, we had to 
use the powers in relation to special educational 
needs, because the local authority would not do 
what was required.  

That is a specific case, but the powers also 
apply to potential failures under much more widely 
defined statutory duties. Take, for example, 
adequate and efficient education. It is much harder 
to establish a case for intervention on the ground 
of adequate and efficient education than on 
narrow, specific grounds. The recent use of the 
powers was on narrow and specific grounds, and it 
was the first time that anybody can recollect their 
being used. 

Rhona Brankin: How would the situation in 
which the section 70 powers were used be dealt 
with in future? 

Peter Peacock: Are you asking whether, if we 
acquire the new powers that we are seeking, the 
section 70 powers would still exist? 

Rhona Brankin: Yes. 

Peter Peacock: The powers would still exist. 
They would be used if an inspector’s report on a 
school or an authority had shown a deficiency, if 
the normal discussion of action plans to remedy 
that deficiency had taken place, but action had not 
been taken, either despite an action plan having 
been agreed or because one had not been 
agreed, and if HMIE had come to the view that 
action had to be taken to make improvements. 
HMIE would have to come to ministers and make 
a recommendation for us to intervene if it thought 
that that was necessary. We would then intervene 
by means of a preliminary notice and, if that was 
not adhered to, would go on to an enforcement 
direction. If the school or authority failed to comply 
with the direction, it would be in breach of a 
statutory obligation, and at that point, I would be 
able to use the section 70 powers, which give me 
almost unfettered discretion to do what I think is 
right. However, as you can see, there are many 
points in that process to rectify things that are 
going wrong. 

Rhona Brankin: On which local authority did 
you use the section 70 powers? 

Peter Peacock: We used them on the City of 
Edinburgh Council. 

Rhona Brankin: We had evidence from COSLA 
this morning that the new intervention powers go 

against the principle of best value. What is your 
response to that? 

Peter Peacock: I do not fully understand the 
point. Best-value considerations are an obligation 
on local authorities. Under the Local Government 
in Scotland Act 2003, they have duties to secure 
improvement in all their services and best value in 
relation to that improvement. Perhaps the point 
that COSLA is making is that, because there are 
powers under the best-value regime, the powers 
that we seek would not be required. However, an 
inspection by HMIE is not part of a best-value 
process per se; it sits beyond that process. That is 
why we are seeking the powers. If we felt that they 
were covered by other bits of statute, we would 
not seek them. We do not think, and I do not think 
that it is possible to suggest, that an HMIE 
inspection is a best-value process in the way that 
the best-value legislation describes the objectives 
that it seeks to achieve. Best-value legislation is 
essentially about improvement in efficiency and 
effectiveness over a range of services and applies 
a series of techniques and tests to that 
improvement. If local authorities fail to do those 
things, the best-value intervention powers kick in. 
The staged process that we have adopted for the 
powers that we seek in the bill replicates almost 
exactly, if not exactly, how intervention operates 
under the best-value powers, which were worked 
through with COSLA at the time that the Local 
Government in Scotland Bill went through the 
Parliament. 

The Convener: COSLA’s point, as I understand 
it, is that there will be a parallel system: a best-
value intervention process under the Local 
Government in Scotland Act 2003, plus the new 
powers that you are taking on board under the bill. 
Is there a risk that there would be a number of 
different, but overlapping regimes, which would 
put lots of pressures on schools and local 
authorities? Given your existing powers and the 
powers that are proposed in the bill, would you 
use best value intervention procedures in 
education at all? 

Peter Peacock: In principle, I suppose that that 
might be possible, if we take the broader view of 
best value that I mentioned, which involves issues 
about how an organisation tests its efficiency and 
effectiveness and compares and contrasts its 
performance with other organisations. However, 
education presents much more difficult territory in 
which to find those kinds of best value questions 
than do other aspects of local government work, 
because education expenditure is so heavily 
prescribed in terms of staffing levels and teaching 
and so on. I could not rule out such an approach, 
however. 

We could not, however, use the best value 
powers as a substitute for the powers of 
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inspection—that is the key point. The inspection 
process is different: it considers not just 
quantitative, but qualitative dimensions of 
education and it seeks to bring about quality 
improvements on the best practice that is picked 
up in other parts of the system. If it is the 
inspector’s professional judgment that something 
is not right and needs to be improved, but the 
improvements are not happening, we need a 
mechanism that can make them happen. That is 
why we seek the proposed powers, although I 
expect that we would use them only in extremis. 
We cannot use the best value process as a 
substitute for the powers in the bill. 

Fiona Hyslop: No doubt you know that we have 
heard evidence, on the one hand, that the bill 
would be merely technical and would supplement 
the provisions in the Standards in Scotland’s 
Schools etc Act 2000 and—on the other hand—
that it would undermine trust and the relationship 
between central and local government. If it is not 
possible to predict a situation in which the 
proposed powers might be used, as we heard 
from officials, is it worth going to all the trouble of 
passing unwanted legislation that might not be 
used? 

Peter Peacock: The fact that a power might not 
be used does not necessarily mean that it has no 
value. The very fact that a power exists might well 
help to focus people’s minds in circumstances in 
which their minds might not otherwise be focused. 
I cite the powers in section 70 of the Education 
(Scotland) Act 1980, which have existed for 20 
years, but which were not used until last year, as 
far as I recall. I have powers in relation to social 
work—the other part of my brief—which are 
almost completely unprescribed: I can direct social 
work authorities to do a wide range of things. 
Other such powers exist in best-value legislation, 
which we mentioned, in other local government 
legislation, in relation to interventions in the health 
service and so on. 

The fact that powers exist but are not exercised 
is not in itself a bad thing. The crucial point is that 
the powers might need to be exercised. There is 
no point in my turning up at the Education 
Committee the day after something has gone 
wrong and saying when the committee demands 
answers, “Actually, I have no powers to do 
anything about this. What is more, I knew that I did 
not have powers and I did nothing about it.” That 
would be unforgivable, compared to what we seek 
to do. 

The suggestion that the existence of the powers 
would interrupt the good flow of relations between 
HMIE and local authorities underlies Fiona 
Hyslop’s question. I have no reason to believe that 
that would happen and I do not regard it as a 
particular issue. The section 70 powers in the 

Education (Scotland) Act 1980, which are 
potentially very tough—although difficult to apply—
have not interrupted relationships between local 
authorities and the Executive. HMIE has strong 
and positive relationships with councils and 
individual schools. I do not think that the witnesses 
from HMIE perceived that the bill would create any 
difficulties in those relationships. 

Fiona Hyslop: Why is it so important to 
progress this matter when there are so many other 
areas that the Executive could and should 
consider, some of which might require legislation? 
We heard evidence today that it might be worth 
delaying the matter for two or three years, while 
we see how the Standards in Scotland’s Schools 
etc Act 2000 beds in. 

Peter Peacock: Why should we not progress 
the matter now? Now is as good a time as any. 
We recognised that there was a gap in the powers 
comparatively recently. The bill is clearly and 
closely compatible with the Executive’s 
commitment to drive up standards in education 
and to ensure that we let nothing stand in the way 
of that. In the final analysis, as I recall the First 
Minister made clear when he announced the 
legislative programme about this time last year, we 
want to ensure that no omission by a local 
authority or by the Executive should impede an 
individual child’s education. Kids get only one 
chance at their school education; if something is 
going wrong we should have the power to ensure 
that it can be put right. That is why the powers are 
important and why it seems to me to be right to put 
them in place as quickly as possible. 

Fiona Hyslop: But is not it the case that you 
want to be seen to be doing something rather than 
think about the impact of such provisions? This 
morning, we heard good evidence that, as a result 
of the on-going relationship involving local 
authorities, HMIE and schools, any problems 
should be rectified before they reach the stage at 
which the proposed powers would be used. After 
all, local authorities—not the Executive—would 
have to exercise the powers in question. In the 
end, the presence of the legislation will not 
necessarily have a different impact on children, 
which is the most important aspect and should 
form the basis of the test that we apply. 

Peter Peacock: In the end, under the powers 
that we seek, the local authority would have to 
take action as required by ministers. We cannot 
knowingly leave such a gap in our armour. Your 
argument is rather like saying that I should not 
take out any home insurance because no houses 
in my street have burned down yet. Just because 
something has not yet happened does not mean 
that we should make no provision for the day 
when it does. That is partly how we regard the bill: 
it is not about appearances. We simply need to 
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ensure that when something goes wrong we have 
the power to take action and make it right. 

Fiona Hyslop: That sounds more like an 
insurance policy for ministers than one for pupils. 

Peter Peacock: It is not. 

Fiona Hyslop: Instead of getting into a debate 
on that, I want to ask a technical question. The 
Standards in Scotland’s Schools etc Act 2000 
increased local authorities’ statutory 
responsibilities to ensure that children can fulfil 
their potential. You are concerned that you need to 
fill a gap where implementing HMIE’s 
recommendations falls short of being a statutory 
duty. Has widening local authorities’ statutory 
responsibilities through the Standards in 
Scotland’s Schools etc Act 2000 reduced any 
opportunity for authorities not to fulfil certain 
statutory duties with regard to adverse HMIE 
reports? 

Peter Peacock: I hope that I have followed your 
point correctly. In inspecting a school, HMIE and 
local authorities would be examining not only a 
potential failure to carry out a statutory duty, but a 
failure in practice that might not be part of a 
statutory duty but would be regarded as correct 
practice for a school. We think that it is right to 
attempt to put HMIE at the centre of things and to 
allow it to use its professional judgment, because 
that will mean that ministers would never be 
tempted to take too lightly any decision on 
intervention. Such a decision would have to be 
based on a professional judgment on whether 
something was right or wrong or whether it was 
statutorily required. The findings of HMIE reports 
on schools and local authorities show that HMIE 
measures achievement not just against statutory 
duties but against the best practice of the day, and 
that it is constantly attempting to improve practice. 
There is no statutory link in that respect. 

Ms Byrne: During this morning’s very interesting 
evidence-taking session with representatives from 
the ADES and COSLA, we asked them to describe 
what happens at the moment if a school does not 
act on HMIE’s recommendations. At no point in 
their explanation did I feel that there was a case 
for the proposed legislation, because they made it 
clear that everything that was needed was already 
in place. Moreover, although the witness from the 
ADES was not opposed to the bill, she made the 
interesting point that we should focus instead on 
good practice and on areas such as self-
evaluation, quality assurance, impacts and 
outcomes where practice could be improved. 

The witness also mentioned that the emphasis 
in national priorities funding had shifted from the 
effectiveness and accountability aspects of new 
initiatives, which are sometimes introduced seven 
months into the financial year. Where does the 

balance lie? Like Fiona Hyslop, I wonder why the 
provisions in the bill are a priority. After all, 
COSLA, for one, seems to be happy to let HMIE 
carry on with its new regime. Why are we not 
looking instead at the streams of funding that are 
simply being thrown into schools without proper 
consideration, and finding out whether we are 
getting best value from them? To me, that is 
crucial to social inclusion— 

The Convener: Could you form a question, 
Rosemary? 

Ms Byrne: Why is the Executive focusing on the 
bill instead of on the issues that have been raised 
by witnesses—not members of the committee—at 
our meeting today? Why are we moving towards 
the regime that is being suggested, when head 
teachers have told us that naming and shaming 
schools is rarely good for morale? We were told 
this morning that that is the situation that arises 
when you pinpoint a school that you think is failing 
in some way. 

14:30 
Peter Peacock: As I said earlier, the reason for 

introducing the power of intervention is that we are 
absolutely committed to driving up standards in 
Scottish education. We are not going to let any 
child be failed at any point because we do not 
have sufficient powers to intervene if that is 
necessary.  

I agree completely with the ADES, which argues 
that self-evaluation and quality assurance systems 
in schools are the right way forward. I also agree 
that that should be done in partnership with HMIE 
and that standards should be pushed up through 
co-operation, as at present. The present system is 
highly successful but, on the day on which it does 
not work, we need to have powers that will ensure 
that the situation is rectified.  

As we have made clear, the powers that we are 
talking about are intended to be used as a last 
resort. We want to ensure that the system 
continues to work in the co-operative way in which 
it does at present.  

It is not part of our agenda to name and shame 
schools, although people might have suggested 
that it is. However, at the moment, when a school 
gets a good report, it is named and the good 
report is seen by the public; when a school gets a 
poor report, it is named and the poor report is 
seen by the public. If people want to characterise 
the new process as naming and shaming, I point 
out that the only difference between it and the 
process that exists today is that the school would 
be named if it or the local authority were not 
improving in the way that had been decided. Who 
is to say that that should not be a matter of public 

 

171



1383  12 MAY 2004  1384 

interest at that point? That is the context in which 
the matter must be seen.  

On the point about why we are concentrating on 
the power of intervention rather than the funding 
streams, I say that we are doing both things. We 
are examining the national priorities action fund 
and have been having informal discussions with 
directors of education about how we might remove 
some of the barriers that exist in the funding 
package in order to make it easier for them to 
apply resources to achieve the outcomes that we 
seek collectively to achieve. 

Ms Byrne: Driving up standards is the most 
important area— 

The Convener: Rosemary, can you ask 
questions rather than make statements? I am not 
trying to cut you off, but I would like us to be a little 
more focused.  

Ms Byrne: We are putting more money into the 
initiatives that we have been talking about but we 
are not scrutinising them. You have told us that 
you will examine them. Could you give us some 
details of the way in which they will be scrutinised? 

Peter Peacock: I am quite happy to write to you 
to say what our thinking is in relation to the 
national priorities action fund and, more generally, 
what evaluation work is done in relation to 
programmes of spending. 

Ms Byrne: Okay. 

Mr Ingram: I hope that you can help me square 
a circle that emerged in the evidence that we have 
heard. HMIE suggested that the new powers 
would be useful in terms of HMIE having an end-
point to its current inspection process. I believe 
that you and Scottish Executive officials agree with 
that view. However, practitioners, such as the 
ADES, COSLA and HAS have indicated that there 
is no end point to the inspection process because 
there is an on-going process of improvement. 
Especially with the new regime of proportionate 
inspections that has come in, we have a 
continuous improvement programme in which the 
inspectorate works closely with schools and 
education authorities. 

We also heard that the quality assurance system 
that we have in Scotland is second to none. Why 
should we disturb that? The allegation that comes 
through is that ministers may have a hidden 
agenda of wanting to centralise power. 

Peter Peacock: Let me deal with the last point 
first. We have no intention to centralise power. If 
we had wanted to centralise power, we would 
have done so by using the Standards in Scotland’s 
Schools etc Act 2000. We made a clear decision 
that local authorities should have a clear role in 
administering education. Many decisions are far 
better taken at local authority level than at the 

centre—centralisation is not part of my agenda. 
My agenda is to ensure that if in the future a 
school or local authority fails to do what HMIE 
thinks is necessary to bring about improvement, 
ministers have the power to intervene to require 
that action. Let us be clear about that. 

On quality assurance, which Rosemary Byrne 
also mentioned, I agree with HMIE that we have a 
system that is second to none. In many ways, our 
quality assurance systems for schools are leading 
the world. You asked why we should disturb that 
quality assurance, but we do not seek to do that in 
any way. Quality assurance will continue to 
develop. However, we need as a last resort to be 
able to bring into order any situation in which the 
quality assurance system has failed to bring about 
improvement after the problem has been pointed 
out by HMIE to the school and to the local 
authority. Only in those circumstances, if the 
professional judgment of HMIE is that there has 
been a failure satisfactorily to reconcile the 
situation—this is very much a last-brick-in-the-wall 
approach—we need the powers that we seek in 
the bill to ensure that, in extremis, we can 
intervene to ensure the necessary action. The bill 
in no way cuts across what is currently happening 
but will add to it and complement it. 

As Graham Donaldson presumably said to the 
committee, the inspection system needs to have a 
good end point. That answers Adam Ingram’s 
second point, which was about the system’s being 
on-going. Although it is true that there is never a 
pause in the search for improvement, any 
inspection process must reach an end point at 
which, if things have not improved by voluntary 
means, the inspectors can say, “Enough is 
enough.” There must come a point at which we 
can draw a line under the matter and get it sorted 
out. We need the powers that the bill will provide 
to ensure that that can happen. 

Mr Ingram: Where in the process will the trigger 
for ministerial intervention come and how will 
HMIE go about getting that? Will HMIE make a 
direct specific recommendation, such as “Minister, 
we are having trouble here and the only way round 
it is for you to intervene”? Alternatively, might 
direct intervention be presented as an option in a 
report that you have requested from HMIE on an 
on-going situation? Will a specific request from 
HMIE be required before you can intervene or will 
you have some discretion on that? 

Peter Peacock: I will have no discretion to 
intervene where HMIE has not specifically 
recommended that I do so. HMIE must go through 
all the normal voluntary processes such as 
negotiation and discussion about what it wants to 
happen. If those processes failed—if nothing 
happened, that would be a trigger—HMIE would 
have to assess its options and decide whether the 
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matter was of sufficient weight that ministerial 
intervention should be sought. Once HMIE had 
made such a judgment, it would come to me with a 
recommendation. I will be able to act only on the 
basis of HMIE’s recommendation. 

The Convener: I want to explore further how the 
power will operate. Subsection (2) of proposed 
new section 66B that section 1 of the bill will insert 
into the 1980 act states that, following their report 
and in certain circumstances, Her Majesty’s 
inspectors 
“shall make a reference to the Scottish Ministers.” 

The inspectorate is given no option on that; it is 
a requirement. The circumstances in which that 
requirement will fall upon HMIE are fairly general; 
it must identify that there is a need for action to 
secure improvement. That could be anything from 
there not being enough pencils for the primary 1 
class through to something a bit more substantial. 

Given the powers of intervention against 
democratically elected local authorities, should 
there be more precision in relation to 
circumstances that the inspectorate will refer to 
ministers, or should it be able to use its discretion? 
For example, as was said this morning, the 
inspectorate might not like certain styles of 
working or fashions that come and go, so to 
require the prevailing fashion to be enforced 
through the procedure in the bill might not be the 
best way to go, even if the inspectorate took the 
view that it secured improvement in education at 
that time. Should the bill be a bit more specific 
about the types of situation in which the 
inspectorate will be required to clype to the 
minister, if I can put it that way? 

Peter Peacock: I genuinely believe that we 
should leave that to the professional discretion of 
the inspectors. They are well established in 
Scotland, much more so than in many other 
countries in the world and they have a long track 
record in making professional judgments about 
good practice in education. Inevitably, over the 
years, those judgments vary and change because 
of changing practice. New methods are introduced 
and are applied; the situation is dynamic and to 
set down criteria in a bill would be difficult. We 
have to trust the professionals’ judgment. 

We also have to trust that judgment in the sense 
that I would never expect an inspector to come to 
me and ask me to intervene in a local authority 
because it does not have any pencils for primary 1 
classes. The inspectorate has to assess a school 
and the education that is being delivered in that 
school, or the local authority’s performance and 
how it is adding value to education at local level. 
When that is significantly short of what is required 
and no improvement has been made, we will seek 
to intervene. 

The Convener: With respect, that is my point. 
Section 2 does not say “significantly improve”; it 
says “improve”. There might be an issue as to 
whether something a bit more substantial should 
be a trigger, given that the inspectorate is required 
to make a submission to the minister. 

Peter Peacock: I am happy to consider the 
specifics of that before we come back to the 
committee. These are weighty, not trivial, matters. 
If we can, we will help to clarify that while seeking 
not to compromise the professional judgments that 
inspectors are required to make. Remember that 
schools are extraordinarily complex organisations; 
there are many different attributes and managerial 
matters to be considered and addressed, such as 
competence in the school, use and application of 
the curriculum, and the flexibility and choices that 
pupils have. There is a range of issues about the 
buildings and how they operate, as well as about 
the facilities in the buildings. It would be difficult to 
be too specific about all this, but I make it clear 
that we are talking about either an accumulation of 
small items that becomes significant, or one or two 
significant items. If we can consider that 
emphasis, I am happy to do so without making any 
commitment. 

The Convener: That is quite helpful. 

As I understand the procedure, there is an 
inspection by HMIE then, if the improvements are 
not secured after the usual warnings, the 
inspectorate goes to the minister. The preliminary 
notice and enforcement direction are served, but 
there is nothing in the bill about what happens 
then. The local authority could say “Okay 
minister—we hear you but we are going to take no 
notice of you because we do not agree with you.” 
Would I be right in saying that failure to follow the 
enforcement direction would be a breach of a 
statutory duty? 

Peter Peacock: Yes. 

The Convener: Would that lead to a section 70 
procedure? 

Peter Peacock: Yes. 

The Convener: What does a procedure under 
section 70 of the Education (Scotland) Act 1980 
allow you to do? 

Peter Peacock: That procedure allows us to do 
almost anything, as I understand it. Of course, as 
you know, ministers always act reasonably, but I 
would be allowed to do anything that a minister 
might reasonably do in the circumstances. At that 
point, the power is very widely specified. We have 
introduced the bill in order to prescribe our powers 
and to make them proportionate to this part of the 
education picture. In the end, ministers’ powers 
under section 70 are wide indeed. 
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The Convener: In a sense, there is going to be 
a loop in the middle where there is a more detailed 
statutory direction that, in turn, comes back to the 
section 70 powers with which we began. Are we 
not already where we want to be in that we have 
the breach of statutory duty, the requirements to 
provide an adequate and efficient education and 
the duty to secure improvement that already exist 
under the Education (Scotland) Act 1980? Why 
add the middle loop? 

14:45 
Peter Peacock: There are two things to be said. 

First, the bill is very much related to the 
improvement process that inspectors are already 
involved in; there is simply a gap at the end of that 
process, as Adam Ingram said. Secondly, it is 
important to recognise that, under section 70 of 
the 1980 act—as I touched on earlier in response 
to Rhona Brankin—there are some narrow, 
specifically defined matters in relation to, for 
example, special educational needs and there is, 
ultimately, little difficulty in interpretation when that 
duty is neglected. It is much more difficult to 
establish when adequate and efficient education 
as a statutory obligation on the whole authority in 
all its activities is not being met. 

It is entirely possible to conceive of a situation in 
which a local authority could argue—potentially in 
the courts—that it was providing adequate and 
efficient education in the round but not in relation 
to the specific part of the process that required to 
be improved. The power that we are seeking is 
proportionate to address specific improvement 
matters and questions of managerial quality in 
schools, without having to establish that the whole 
of education in an area is not adequate or efficient. 
That is one of the underlying reasons why we are 
taking this approach. 

The Convener: Just to finalise on that, because 
it has been raised so many times before by 
witnesses, can you give the committee an 
example of the type of situation in which you might 
want to intervene—a concrete example of a 
situation in which the power may be used? The 
point has been made that people are not 
necessarily unsympathetic to the power, but want 
to know what are the circumstances in which it 
would come into play. 

Peter Peacock: When powers are being laid 
down that potentially allow ministers to intervene 
in the quality assurance of schools, it is difficult to 
anticipate what the circumstances might be in the 
future. HMIE reports on local authorities and 
individual schools point out whole areas of work 
that require attention: for example, matters to do 
with management of the curriculum; planning of 
lessons by particular staff members in relation to 
individual groups of pupils; discipline policy and 

child protection policy in schools; and the 
relationship between a school and its parent body. 
Those things’ being significantly deficient and not 
being altered would affect the quality of education 
in the school and are, potentially, the kind of areas 
that might provide triggers for the powers. 

However, it is important to stress that HMIE 
should be able to work out whether sufficient 
improvement has been made—whether people 
are on a journey towards a destination of 
improvement—or whether it has not taken place 
and we require to intervene. I would not expect to 
use the power often, but if its use is necessary we 
should be able to use it. 

The Convener: Would it be fair to characterise 
the new powers as not so much additional as a 
more finessed and targeted power within the 
existing section 70 framework? 

Peter Peacock: As I say, the bill is designed to 
fill a gap that exists in the present process. The 
powers are seen as last-resort powers to ensure 
that we can make improvements when necessary. 
I do not mind how people describe it; what is 
important is that we have the power to act when 
necessary. 

The Convener: I have raised one or two points. 
Does any member want to come back to any of 
that? 

Mr Macintosh: I have one small question. The 
evidence that we have heard this morning and the 
evidence that we have taken in written 
submissions and otherwise—especially from the 
local government point of view—suggests that 
there is a centralising political agenda. You have a 
reassured us that that is not the case. However, 
what we heard this morning is slightly unsettling. 
We heard that you believe that large authorities 
are better than small authorities at managing 
schools. Margaret Doran of the ADES cited a 
recent article in which that was suggested. There 
is an implication that the powers in the bill will be 
used against small authorities rather than against 
large authorities. Coming from East Renfrewshire, 
I neither recognise that view nor agree with it. I 
would welcome reassurance that that is not the 
case. 

Peter Peacock: You can be reassured that 
there is absolutely nothing in my thinking to 
suggest that the power would be used only in 
authorities that have a population below a certain 
threshold. The power is for any authority that fails 
to do what is necessary to bring about 
improvement. 

On your wider point, I do not believe that small 
authorities are bad per se and that large 
authorities are good per se, but I have some 
questions in my mind, partly as a consequence of 
the inspection process. It happens that a number 
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of small authorities have had poor reports, and I 
have questions about the factors that underlie that 
situation. Other work that I am involved in also 
prompts me to ask questions about the capacity of 
smaller authorities to meet all the requirements of 
delivering modern education. 

I would like to encourage local authorities to 
work together to share services across boundaries 
where that is appropriate. That might include 
services for special educational matters, specialist 
resources such as psychological services and 
other services for the management of buildings 
and estates, for example. Not only could 
authorities gain efficiencies of scale—and there is 
a cost factor in that—but they could achieve 
greater capacity and spread the leadership that 
exists at local authority level to a wider range of 
people to bring about improvement. That is my 
first base—to encourage people to work more 
effectively together to get round any difficulties 
that may exist as a consequence of scale. There 
are challenges for smaller authorities in achieving 
some of the things that are required, and they will 
increasingly have to think about working together 
to achieve some of them. 

Fiona Hyslop: I want to follow up the 
convener’s question about the process and the 
relationship between section 70 orders and the 
proposed provisions. Are you saying that the 
Standards in Scotland’s Schools etc Act 2000 has 
made it more difficult for the Executive to use 
powers of intervention than it was before the act 
was passed? 

Peter Peacock: No, I am not saying that. The 
specific duty on a local authority to provide 
adequate and efficient education predates the 
Standards in Scotland’s Schools etc Act 2000. As 
you know, that act also has as its centrepiece the 
fulfilment of the potential of the individual child, 
which brings its own challenges. However, the 
existing statutory provision before 2000 had the 
same features with regard to the application of 
section 70. 

Fiona Hyslop: When the bill was first mooted, 
there was talk of hit squads for failing schools, but 
your officials said that that is not how the 
Executive wants to present it. I would be 
interested in your views on that. Who would 
deliver the improvement should you exercise the 
powers? Would it be posses from Victoria Quay, 
or would you rely on the same people who have 
done improvements in the past—the local 
authorities? 

Peter Peacock: I am very clear. I have never 
used the term hit squads, which I do not think is 
helpful in this context. We are clear that, if we 
trigger our power, we seek to place a duty on an 
authority to take action to bring about 
improvement. It will be a requirement on the local 

authority rather than a question of our sending in 
people to take over. I have to tell you that, 
ultimately, under section 70, there are very wide-
ranging powers to do anything that is necessary, 
but it is not in our minds to get to that point. The 
whole purpose of the power is to ensure that we 
do not have to exercise those powers. In fact, as I 
have said, the existence of the powers should help 
people to focus their minds to ensure that 
intervention is never required. It is not part of my 
purpose to take over the running of schools; 
sending people from Victoria Quay to run Scottish 
schools is not part of my agenda. 

Fiona Hyslop: I noticed some agitation among 
your officials. There was no offence intended to 
our visitors from Victoria Quay.  

The Convener: By the same token, I take it that 
there is no intention to micromanage what 
happens in schools. The powers are quite 
detailed.  

Peter Peacock: I have no desire to 
micromanage what is happening in Scottish 
schools. We have local authorities that are there to 
help schools to manage and local head teachers 
who are there to manage the detail of their 
schools. Currently HMIE makes detailed 
recommendations about improvements in schools 
and that will continue. We simply want to ensure 
that things happen at the end of the day that would 
not otherwise have happened.  

Lord James Douglas-Hamilton: The Scottish 
Council of Independent Schools feels that there is 
an omission in the bill, in that it does not specify 
that evidence of dissatisfaction is required in 
respect of a complaint or a serious concern. Do 
you have any comment to make about that? 

Peter Peacock: Could I just ask for clarification? 
The proposition is that we have not specified what 
would be the trigger point for a notice of complaint 
or, indeed, for setting a condition.  

Lord James Douglas-Hamilton: The bill does 
not specify that there must be evidence of 
dissatisfaction in respect of either a complaint or a 
serious concern. 

Peter Peacock: We are seeking to introduce 
powers that will modernise the landscape, which 
has become out of date and inappropriate, and to 
do so proportionately—we do not seek to 
intervene unnecessarily. For matters that relate to 
complaints about the operation of individual 
schools, we have a registrar of independent 
schools, who is sitting on my left. There is a strong 
element of judgment about the nature of 
complaints that are made. It is not in our mind to 
exercise unnecessarily the powers to serve a 
notice of complaint or to impose conditions. We 
are seeking to address real concerns that people 
might have. Any complaint or evidence of 
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dissatisfaction that the registrar receives would 
have to be considered and a judgment made 
about whether to exercise the powers. 

Lord James Douglas-Hamilton: While the 
Scottish Council of Independent Schools supports 
the principle of the bill, it has suggested in a paper 
and in evidence a number of drafting 
improvements. Are you prepared to consider those 
suggestions sympathetically? 

Peter Peacock: I am certainly prepared to 
consider them. We have had a good dialogue with 
SCIS in which we have been clear about what we 
seek to do. We have consulted SCIS throughout 
the process and, as you say, it is happy with the 
bill in principle. I am more than happy to consider 
any suggestions that SCIS has. However, you will 
appreciate that I cannot judge what I will say about 
the suggestions until I have seen them. I am 
happy to consider improvements that maintain the 
protection but provide reassurance. 

Fiona Hyslop: As we heard this morning from 
SCIS, the policy memorandum says that future 
regulations will introduce a requirement that all 
teachers in independent schools be registered 
with the GTC. We have received written evidence 
from the Educational Institute of Scotland that we 
should consider incorporating an amendment to 
that effect in the bill. Is the measure desirable and, 
if so, why is it not in the bill now instead of being 
put off until later? 

Peter Peacock: I understand where people are 
coming from on that issue. We did not think that it 
was necessary to put the measure in the bill 
because, voluntarily, the members of SCIS are 
well on their way towards GTC recognition of their 
teachers. That is the underlying reason—the fact 
that there is no particular reason to force the 
process to happen at a faster pace than it is 
happening at present. We recognise that 
independent schools are, by their nature, different 
from those in the state sector and that discretion is 
available in how they provide education, given that 
parental choice is a factor. Independent schools 
are making progress on GTC recognition. Rachel 
Edgar may have more to say on that. 

Rachel Edgar (Scottish Executive Education 
Department): I reiterate that SCIS has made a lot 
of progress on the matter. However, we have 
found that there are more issues in independent 
schools that are not SCIS members and that even 
some SCIS members have problems with specific 
posts, as Judith Sischy highlighted. I understand 
that schools have a particular difficulty in finding 
GTC qualified teachers in business studies and 
computer studies. Before ministers consider 
imposing the requirement, we want to ensure that 
it can realistically be met. 

Fiona Hyslop: Another issue that was raised 
concerns the definition of the term “proper person” 
and why that is not being extended to apply to 
non-teaching and support staff who work in 
schools. Is that omission deliberate or will you 
come back to the issue? 

Peter Peacock: We think that the point is 
covered. You will be aware of the provision for the 
register of people who are unsuitable to work with 
children. We think that that covers the point 
adequately, so a separate requirement is not 
needed in the bill. We will reflect on everything 
that has been given in evidence to the committee 
to see whether there are issues that we need to 
think through a bit more. 

Rhona Brankin: Another point that Judith 
Sischy made was that the care commission uses 
the term “fit person”, whereas the bill uses the 
term “proper person”. Is that one and the same 
thing and could the situation lead to confusion? 

Rachel Edgar: We are talking about different 
standards. The Regulation of Care (Scotland) Act 
2001 gives powers to the care commission; it is 
important for the two pieces of legislation to fit 
together, but the standard for a “fit person” to work 
in a care establishment is different from the 
standard for a “proper person” to teach in a 
school. We recognise that the language is 
different, but we are talking about different 
requirements. For example, ministers have 
indicated that they might require a “proper person” 
to teach in a school to be registered with the GTC, 
but that would not be relevant in parts of a school 
for which the care commission has responsibility, 
such as pre-school or boarding facilities. 

15:00 
Rhona Brankin: You have put your finger on 

the concern, which is whether there will be 
seamlessness, given that there will be two sets of 
standards. We seek reassurance on that. 

Peter Peacock: Again, I am happy to consider 
that in the light of the evidence that has been 
given. We think that we have got it right; there has 
been dialogue with the care commission on the 
matter, but we are happy to have further dialogue 
to ensure that things are married together as 
tightly as possible. 

The Convener: The substance of the meaning 
is the same, but we do not want joint inspections 
to be confused by different wording. 

Ms Byrne: I believe that some independent 
special schools come under the provisions in the 
bill on GTC registration. I would be concerned if 
children from local authority-funded state schools 
were transferred to schools in which teachers are 
not GTC registered. 

 

176



1393  12 MAY 2004  1394 

Peter Peacock: I do not have to hand 
information on whether every teacher in every 
independent school that comes under the 
provisions is currently registered, but we can 
check that and come back to you. There is no 
difficulty with finding that out. 

Rhona Brankin: The care commission 
suggested that liaison and notification procedures 
between HMIE and the care commission could be 
put on a statutory basis. What are your views on 
that? 

Peter Peacock: The relationship between the 
care commission and HMIE is well established 
and they work together on a range of joint 
inspections. I am not clear that there is a need for 
a statutory link, given that voluntary links between 
the two work adequately. There is a strong 
commitment by the Executive to ensure wherever 
we can that inspection regimes are as joined up as 
possible and reflect the multidisciplinary nature of 
modern inspections. 

The Convener: The bill gives ministers the 
power to 
“impose any condition on the carrying on of a registered 
school; or … vary or revoke any such condition … as they 
think fit”. 

That is probably a much wider power than we 
would normally be minded to give to ministers. Are 
you minded to consider narrowing down a bit the 
criteria that apply and the way in which the powers 
are organised? 

Peter Peacock: I completely understand the 
point. SCIS has expressed concerns that the 
power could be used to set conditions that are 
much wider than the powers in our minds. I 
understand those concerns, but that is not our 
intention; I hope that I can reassure SCIS that our 
intention is to ensure that the basics are right and 
that we have the ability, before a school opens, to 
set conditions to prevent part of a building that 
does not meet the fire regulations from being 
used, or whatever. It is important to have those 
powers and we genuinely do not wish to use them 
beyond that. I am happy to reflect on whether we 
can make that clearer, but we would have to do so 
in a way that does not compromise the registrar’s 
ability to act quickly to set a condition when that is 
necessary for health and safety or welfare 
reasons, or indeed for educational reasons. With 
that proviso, I am happy to consider whether we 
can give reassurances. 

The Convener: We have a benign minister at 
the moment, but we might not have in future. 

Peter Peacock: I am not at all sure how to take 
that.  

Lord James Douglas-Hamilton: I understand 
that you think that the bill’s financial impact will be 

minimal. Are you aware that the Scottish Council 
of Independent Schools, while not concerned 
about the principle of the care commission’s 
involvement in regulation and inspection, is 
concerned about the possibility of the bill 
introducing considerable additional costs? Will you 
look into that? SCIS obviously has a clear interest 
in avoiding the imposition of disproportionate extra 
costs.  

Peter Peacock: I am happy to give SCIS the 
reassurance that it is not our intention to use the 
powers under the bill to drive up its costs, other 
than when that would be required for a specific 
action that is necessary for the safety, welfare and 
education of the children concerned. There is no 
general intention to use the powers in that way.  

This goes back to the convener’s point about 
conditions. It is by imposing conditions that costs 
could be driven up, but, as I indicated to the 
convener, we will examine that issue and I am 
sure that we can reassure SCIS on that point, too.  

Fiona Hyslop: Do you think that part 2, on 
independent schools, would stand independently? 
Does it relate to part 1 at all, or could those two 
parts have been pursued as separate bills? 

Peter Peacock: I think that those parts make up 
a neat package.  

Fiona Hyslop: A neat package? Do you mean 
that it is convenient as opposed to being 
essential? 

Peter Peacock: I know exactly what lies behind 
that question and I am not going to assist 
members to lodge some very difficult 
amendments. I am sure that Fiona Hyslop will 
come to her own judgment about lodging any 
amendments in that territory. The bill is a neat, 
complementary package, which helps to improve 
Scottish schools and helps to improve the ability to 
improve Scottish education.  

The Convener: I am loth to let the minister go 
after just an hour, which seems rather bad, but I 
thank him for his attendance. We are grateful for 
your input, minister.  

Peter Peacock: I will tell COSLA that the 
committee thought that I was very benign.  

The Convener: Committee members are not 
finished. We have another bit to do, under item 3 
of the agenda, which is to consider the emerging 
themes from the evidence that we have heard so 
as to guide the clerks on the committee’s report.  

The first thing that we must consider is the 
necessity for the bill and the issues around that. 
Personally, I was impressed with the minister’s 
assertions and I thought that he fitted the 
provisions of the bill into the overall schema of 
things rather better than has been the case in the 
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past. I think that we have perhaps secured the 
justification that we were delving for earlier, but I 
suspect that there might be some disagreement 
on that. In any case, that is the first area that we 
need to deal with.  

Ms Byrne: I am not convinced of the need for 
part 1 of the bill. I can accept that there are 
possibly technical grounds, but I have not heard 
anything to convince me of a need for that part. 

The Convener: In answer to my own question, I 
think that we established the whole schema of the 
thing more clearly than before. The powers under 
section 70 of the 1980 act are a fairly blunt 
instrument. It is difficult to get the general statutory 
duties knocked down to something specific. We do 
not necessarily want to take over or close a school 
that has a little bit of an issue in one area; equally, 
we do not want to micromanage. In between, there 
is an area of middle-range things, which might not 
be substantial for the total performance of the 
school but are necessary for the improvement of 
the school’s ability. We do not need to go down to 
the level of pencils for primary 1.  

The provisions seem to fit in with a more 
targeted approach towards the statutory duty. A 
statutory duty is imposed—the direction becomes 
a statutory duty. That makes enforcement and so 
on a bit more comprehensible and specific.  

Rhona Brankin: I thought that this afternoon’s 
discussion of the responsibility under the 1980 act 
to be “adequate and efficient” helped to illustrate 
how blunt an instrument the existing provisions are 
and how there is no real end point to the HMIE 
process. The important thing is that HMIE will 
carry out the process as an agency; ministers will 
not interfere directly in the process. They would 
act only once the process has come to an end. 
The hope that that would not be required came 
over clearly. The fact that the provisions in section 
70 have been used only once in the past 20 years 
gives us some reassurance. 

The Convener: It is also worth while 
considering the context. The minister was quite 
clear that it is not his desire or intention to interfere 
in local authorities’ running of things. The bill is not 
intended to alter the balance between local and 
central authority. We should probably reflect that 
in the conclusions that we reach. 

Fiona Hyslop: I do not think that there is any 
urgent need for the bill. There is a certain logic 
and convenience to the provisions of part 2, which 
could be implemented at some point. The minister 
explained the relationship with the 2000 act and 
the fact that he is providing a tool to make it easier 
to use the 1980 act, to which everyone keeps 
referring. However, it is not our job to be a 
sausage machine for Executive legislation. If we 
were to consider the bill in isolation and nothing 

else was happening in the world of education, I 
would agree that there is a technical logic to what 
it attempts to do. However, there is a political price 
to pay. The issue that COSLA has raised about 
the relationship between local and central 
Government must be addressed. We must 
consider whether driving up standards by 
introducing a threat, which, in effect, is what the 
power of last resort is, is better than leaving the 
system as it is and, as the witnesses from the 
Heateachers Association of Scotland said, 
allowing the system under the 2000 act and the 
new proportionate inspection regime to continue. 

Adam Ingram’s point that there is not 
necessarily an end point to inspection is important. 
There might be an end point in following 
legislation, but the bill is supposed to be about 
pupils’ improvement, which it will not necessarily 
deliver. We are considering not just the veracity 
and logic of the bill but the political context. I agree 
that it is a waste of parliamentary time. I would 
prefer us to note it and to suggest that the 
Executive considers in two or three years’ time 
whether it is still necessary, which would allow the 
Parliament to carry on with other more important 
matters. 

The Convener: There are several themes to 
what Fiona Hyslop has just said. We have to 
remember that there is an electoral mandate and 
that the bill fits into the legislative programme that 
the Parliament agreed. Fiona Hyslop might have 
views on how far up the priority list the bill comes, 
on which I might agree with her, but leaving that 
political issue aside, we have to consider the 
purpose of the bill and whether the argument that 
COSLA has made that its feelings will be hurt to 
such an extent that it will damage its relationship 
with the Executive is valid. I do not think that it is. I 
do not accept its evidence that the bill will do that, 
although I accept that we have to be careful. 
There are fewer powers in the bill than there are in 
the existing framework anyway. However, 
members might have other views. 

Lord James Douglas-Hamilton: I will reserve 
my position on the bill, because at this stage I am 
not convinced that it is strictly necessary. COSLA 
was clear that it thinks that it is a waste of 
parliamentary time. It also challenged the view that 
there is a gap. I do not recall the minister giving 
examples of cases in which ministers have not 
been able to intervene when they wanted to. My 
understanding is that when the inspectorate 
reports to ministers, they can take the necessary 
action. I am not aware of any examples in the past 
10 or 20 years in which that did not happen. I am 
not convinced that the bill is necessary, although I 
understand clearly the Executive’s reasoning. 

 

178



1397  12 MAY 2004  1398 

15:15 
Ms Alexander: It is a test for the committee to 

decide how to handle this. It would be a mistake to 
pretend that it is possible to reach all-party 
agreement, because that is impossible. We should 
not spend inordinate amounts of time trying to 
reach agreement, because that is in nobody’s 
interest, and we would end up wasting time that 
could be spent on areas in which we can reach 
cross-party agreement. 

I would like the report to reflect the excellent 
research work that the Scottish Parliament 
information centre did on the broad issue of failing 
schools. I use that term carefully, of course, 
because COSLA told us earlier that failing schools 
do not exist. The actuality of failure involves 
circumstances in which a child’s primary school 
and secondary school are inspected only once 
during their school career. Action might be 
required in relation to 100 of the 300 or so schools 
that are inspected every year and, two years later, 
when those schools are inspected again, the 
situation might not be satisfactory in between 10 to 
20 of those schools. In any sense that a parent 
understands, if there are 10 schools that are 
unsatisfactory out of 300 schools, that is a 
challenge that politicians need to meet.  

It is perfectly appropriate for people to take the 
view that this piece of legislation is not the way in 
which to go about meeting that challenge, and it 
would be a mistake to expect that we can reach 
cross-party agreement on the issue. The convener 
needs to think about how that process can be 
managed to ensure that honestly held differences 
are reflected. Further, people have argued that we 
should refer to the political risks that are 
associated with COSLA’s view. I would like the 
evidence about inspections and the number of 
schools with which there is an issue to be noted 
without making a judgment about whether the bill 
represents the appropriate mechanism to deal with 
the 10 to 20 schools that are identified every year. 

There is a challenge in that. One of the most 
useful things that the minister said today was that 
his justification is twofold: there has to be an end 
point, which there is not at the moment; and the 
proposal is a way of encouraging action. One of 
the things that the five-year trend establishes is 
that there is no diminution in the extremely small 
number of schools that, after two years, cannot 
rectify the problems that HMIE has identified. If we 
are going to cast the net widely and write about 
the political price of the proposal, we should talk 
about the factual evidence of the number of 
schools that are inspected and the number that, 
after two years, are still deemed to be 
unsatisfactory. 

The Convener: The central issue is the extent 
to which the bill is part of the solution to the 

problem. I do not think that it provides an end point 
because, as we identified, the process goes 
further. 

Ms Byrne: We have to bear in mind the fact that 
the proportionate inspection regime has been in 
place only since January. That is one good reason 
for delaying consideration of the matter. There 
must be a chance to gather the information that 
Wendy Alexander is seeking. We must create 
space in which the new regime can operate.  

From what we have heard, the new regime is 
sound. I think that we should have a bit of faith in 
the system and return to the matter at a later date 
when people have had a decent amount of time to 
prepare feedback on the inspections. 

The Convener: There are two ways of doing 
what you are saying. One is to delay the bill and 
the other is to delay implementation of the bill. 

Rhona Brankin: The bill is important in filling 
the gap that is created by the fact that section 70 
of the Education (Scotland) Act cannot be used by 
local authorities to implement HMIE decisions. The 
fact that there is no statutory duty to fulfil HMIE 
recommendations is important. The legislation 
might seem to be small but it is important. I do not 
have any problem with taking it forward. 

The Convener: A philosophical issue might be 
whether the minister should get involved at that 
level if the statutory duty is not fulfilled. The issue 
must be approached in a variety of ways. 

Mr Macintosh: There is a sensitivity about the 
relationship between central and local 
government; all of us in this devolved Parliament 
are well aware of that. We all have a duty to 
respect that sensitivity, which is heightened at the 
moment because of other bills that are being dealt 
with. However, I see no evidence to support the 
fears that have been expressed by ADES, COSLA 
and others. I do not accept for one second that the 
introduction of the bill is motivated by a desire to 
centralise powers, nor do I see evidence of that 
desire. 

Moreover, the arguments that have been made 
in support of the bill are very much educational 
arguments. The argument that the bill has been 
introduced to support the improving framework 
and to improve attainment and achievement in our 
schools is fundamentally strong. The converse 
argument—that political sensitivities should be 
used to prevent us from putting in place legislation 
that improves the education of children—is not 
strong. That is particularly the case when one 
considers that the political sensitivities are 
misplaced, as they are in this case. 

There has been a lot of discussion today about 
getting things in perspective. We should get the 
bill in perspective; it is not particularly huge, nor 
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will a huge amount of time be required to debate it. 
The bill is an interesting addition to the legislative 
framework that will help us to improve attainment 
in our schools. It might have led to political 
differences, but local government should be as 
concerned about the issue as has been shown to 
be the case in some of the arguments that were 
made today. We should press on. I do not find the 
bill controversial. There is clear support for part 1 
of the bill and we should reflect that in our report. 

Fiona Hyslop: The point about educational 
improvement is central. We have received 
evidence that shows that the bill has the potential 
to hamper improvement. The Headteachers 
Association of Scotland made the point that any 
school that was referred to ministers under the 
powers of the bill would have been failed by 
HMIE—which is meant to resolve the issue, along 
with the local authority—and by the local authority. 

Naming and shaming a school as a failing 
school will leave it as one of the very few schools 
that are named in such a way. The Headteachers 
Association said that it did not anticipate many 
schools being so named. The education of the 
children in the school will be helped if the people 
who are delivering the improvement are the self-
same people who would have undertaken that 
work in the relationship that is being developed 
under the new proportionate system of inspection. 

As Graham Donaldson said, we cannot look 
backwards and we have to be very careful about 
the legislation that we introduce. The argument is 
more about what might happen at some point in 
the future, for which there is no current evidence, 
policy making or legislation. Rosemary Byrne 
made the point that we have to consider the 
scheme of inspection that is now in place, which 
will be far different from what has happened 
previously. I do not think that we are in a position 
to judge that at the moment. 

The Convener: That is an important point and 
we should reflect it in our report. The background 
to what we are doing is that a different regime is in 
place. I am not sure that I agree with the 
conclusion, but that is another matter. Do 
members feel that we have had enough of an 
exchange on the principles in relation to part 1? I 
think that there is some common ground; 
everyone accepts that the bill is not the most 
earth-shattering bill ever, in terms of the changes 
that it will make. 

In the minister’s phraseology, the bill is a bill to 
fill a gap. It fits into the panoply of his powers and 
it must be judged in that regard. The minister gave 
examples not of what had happened in the past, 
but of the situations that might arise in which the 
power could be used. We can reflect what he said 
in our report. 

Adam Ingram and I touched upon the important 
issue of triggers. It is also important that we do not 
have a process in which the minister madly rushes 
across the scenario, but that the process flows 
from the HMIE reports to the minister’s 
intervention. There may be issues that we want to 
take up at stage 2 about whether the triggers—the 
sorts of things that HMIE can direct upwards—are 
at the right points. That is a valid area and 
ministers are happy to discuss it with us. We might 
want to highlight it in our report. It is also worth 
reflecting on the widening nature of the statutory 
duty, which is another point that came out of our 
discussions. 

Rhona Brankin: It is interesting to note that, 
although the section 70 powers have existed since 
1980, they have been used only once. That said, 
what is important is that they have been used 
once. We did not get the detail of that instance, 
but it was in relation to special educational needs. 
Perhaps our report should reflect the fact that, 
although the powers will not be used often, it is 
important that they are in place. I do not know the 
details of the instance in which they were used, 
but I am sure that their use was warranted. 

Ms Alexander: I accept the points that have 
been made about the importance of due process. 
We must be clear, however, that the need for due 
process should not lead to unreasonable delay. 
Certainly, in the current system—even under the 
new system—the timetable for intervention does 
not seem to have changed at all; a pupil might be 
in primary 4 before their school is inspected. If the 
school is seen as a failing school and is not 
inspected again for two years and then found still 
to be failing, the pupil would be through primary 6. 
Let us assume that we are talking about a 
school—secondary or primary—of 500 pupils. We 
could be talking about 5,000 children in Scotland 
who have spent their entire primary or secondary 
careers in a school that HMIE deemed, not once 
but twice, to be unsatisfactory. Even under the 
new system, there is no speed-up in the process 
and if HMIE had to come back to ministers the 
process would take a long time. We must be 
careful that we balance the need for process with 
the need to avoid building further delay into the 
system. Indeed, the opposite point could be made 
that, in the case of the small number of schools 
that are at issue, the need is for a mechanism to 
be put in place to ensure that there is no delay in 
intervention being made. 

The Convener: I do not disagree altogether, but 
Wendy Alexander overstates the point somewhat. 
For the minister to give a direction does not solve 
the problem; it still has to be solved on the ground. 
In that context, process is important. We have 
democratically elected local authorities, which—
dare I say it—will be even more democratically 
elected if and when the Local Governance 
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(Scotland) Bill is passed. They have a mandate 
from their electorate in this regard. 

We have to keep in mind the fact that the local 
authorities run the schools and that the minister is 
to come in with monitoring powers and all that, 
through HMIE. I accept that process should not 
cause delays, but process is extremely important 
and it is also important that it is based on the rule 
of law. The triggers at which ministers can 
exercise their powers can be defined, but 
ministers will do so within criteria that are 
appropriate to the cause of the problem. 

Ms Alexander: I would like to see a factual 
clarification of how long the process would take. 

The Convener: I have no difficulty with that. 

Fiona Hyslop: Wendy Alexander overstates the 
case. We heard, from people who are very 
supportive of the bill, that a school that was 
anywhere near being affected by the powers in the 
bill would have had constant recommendations 
and contact from HMIE and support for the 
implementation of those recommendations. Even 
the supporters of the measures in the bill do not 
see children being abandoned for two years 
without any contact being made with the school. 

Ms Alexander: We are dealing with a legislative 
environment in which the official process 
recognises that, in the circumstances in which 
schools do not operate properly, a significant 
number of children’s education could continue to 
be affected for another two years after the first-
round inspection. We need to be clear about the 
timescales for the improvement process that we 
have heard about today. 

If HMIE’s first inspection finds an issue at a 
school, what is probably of interest to parents is 
how long it will take for the situation to be fixed. If 
HMIE says, for a second time, that the problem 
remains, the question again is how long it will take 
for the problem to be fixed. One of the problems is 
that we have not yet heard evidence from the 
parental interest; it has been entirely from the 
producers’ side. I wonder what the Scottish Parent 
Teacher Council or the Scottish School Board 
Association might have said if we had taken 
evidence from them. I cannot speculate; the 
decision was taken that we would not hear from 
them. 

The Convener: Time is important, but we might 
want to engage further on the inspection regime. 
Some good points were made in that respect in 
the evidence that we heard this morning.  

Rhona Brankin: What came over to me was the 
continuing engagement between HMIE and the 
schools—indeed the engagement now includes 
the authorities, which is a huge improvement. 
There is a need for an end point, otherwise the 

process could go on and on. Ministers have a duty 
to secure improvement in schools. The problem of 
the gap in the process remains: ministers cannot 
do anything about a situation in a school when 
HMIE tells them that a local authority is not 
fulfilling its responsibilities. 

The Convener: I think that we have got enough 
from our discussions. To an extent, there is a 
balance of views across the committee on some of 
the issues. I hope that the clerks can disentangle 
our views and come up with a good draft report. 
The process is important and we should not lose 
track of it in the overall manner in which we 
approach the subject. Do members have individual 
issues to include in our stage 1 report? We 
touched on triggers but, beyond that issue, I do 
not think that there is much by way of major detail 
that needs to be included. 

Fiona Hyslop: The bill includes quite a few 
generalities. You made a point about the general 
nature of subsection (2) of proposed new section 
66B that will be inserted into the Education 
(Scotland) Act 1980 by section 1 of the bill. You 
said that the new section could be about anything, 
albeit that it was a benign measure for the minister 
to use. You made another point about powers with 
regard to part 2. 

15:30 
Lord James Douglas-Hamilton: There is also 

the minister’s statement that the Executive’s 
intention was not to enforce disproportionate 
resources on independent schools as a result of 
the reforms. 

The Convener: A number of points were made 
in the SCIS submission—about powers and about 
the care commission and the joint inspection 
regime—but I do not think that we need to rehash 
them. There was also an issue about GTC 
registration. 

Fiona Hyslop: There is also the argument 
around the Local Government in Scotland Act 
2003. Whether one agrees with the argument or 
not, its subtext is the perceived centralisation of 
powers. We should alert the Local Government 
and Transport Committee to the issue. 

The Convener: I do not accept that that is the 
position. 

Fiona Hyslop: I think that, whatever your 
opinion— 

The Convener: The central issue is whether the 
bill increases powers in that way. We cannot 
entirely answer people’s perceptions of the bill, but 
we can ask the question whether the bill will 
increase powers in a centralising way. I am not 
sure that that argument can be made all that 
strongly. 
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Rhona Brankin: Some generalised statements 
have been made, but no detailed evidence has 
been given to support those assertions. 

Although that might be wishful thinking, if it leads 
to naming and shaming on a considerable scale, a 
substantial extension of powers would be involved 
in comparison with what is happening at present. The Convener: We might want to match the 

arguments with the assurance that we heard at the 
end of the minister’s evidence about not 
micromanaging. 

The Convener: The HMIE reports are published 
and one can read HMIE’s comments on whether 
certain aspects were fair or good. We receive the 
reports weekly or monthly from the inspectorate. 
That fact hardly ever gets publicity, but it could do. 
The powers have become a political issue merely 
because they have gone to ministerial level. It 
could be argued that if the issue has gone that far 
down the line, it ought to be the subject of public 
debate. 

Rhona Brankin: It is important that we do that. 
Fiona Hyslop: Our report must reflect not only 

the oral evidence, but the written submissions that 
we received, in some of which there is specific 
evidence about the Local Government in Scotland 
Act 2003. The response from the minister today 
was interesting. He countered the argument that 
has been made on the parallel nature of the 
systems and inspections. We should cover what 
he said in our report. 

Ms Alexander: Could the clerks clarify 
something for us? The convener said that the first 
round of inspection reports is always published. 
However, I do not recall seeing one of the follow-
up reports that are produced two years later. 

The Convener: We have to make a judgment 
on the evidence. Just because someone says that 
something is the case, that does not make it so. 
We have to judge whether the statement is factual 
and valid. I accept that perceptions can be 
important in some instances, but the central 
questions are what is the present situation and 
what does the bill do. That should be our starting 
point. 

Mr Macintosh: I can say categorically that they 
are published. I have one on my desk that I 
received only this week. 

Ms Alexander: On the new procedure, what 
degree of transparency will there be in the 
continuous intervention mode? 

The Convener: The point should be made that it 
is not necessarily the case that publicity on all of 
the process is a good thing. 

Fiona Hyslop: There is an issue of whether the 
bill cuts across the powers of the Local 
Government in Scotland Act 2003. 

Ms Alexander: Indeed. The Convener: That is to do with the parallel 
regime business. The Convener: We will get a draft report for 

consideration in due course, which I hope will 
reflect our discussion in the clerks’ usual brilliant 
style. We will reach our final conclusions on the bill 
at a later stage. 

Fiona Hyslop: Yes. It is the question whether 
there is a relationship and, if so, whether it is 
parallel or different. The minister said that the 
2003 act does not cover the inspection regime; he 
made a reasonable case in that regard. We should 
reflect in our report the number of submissions in 
which that issue was raised. I am not in a position 
to make a judgment on them. 

I thank everyone for their attendance at today’s 
lengthy meeting. 

Meeting closed at 15:35. 

The Convener: But that is what we require. We 
have to judge the substance of the arguments. I 
thought that the minister answered the question. 
However, the issue may have loose or fuzzy 
edges. If it is thought to be a big issue, we will 
need to explore it. I think that we were told that the 
best-value regime relates to a process that is 
almost like an audit, rather than to the educational 
objectives of the bill. I might have got that wrong, 
but that is what I took from what the minister said. 

Fiona Hyslop: We need to examine the relevant 
parts of the Local Government in Scotland Act 
2003 to find the answer to the question. 

Lord James Douglas-Hamilton: It is 
impossible to know whether the bill will increase 
powers in practice. The COSLA submission says: 

“the Minister and HMIE have stated that the intervention 
powers may never be used in local authority schools” 
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SUBMISSION FROM ABERDEEN CITY COUNCIL 

Title of consultation:  Ensuring Improvement In Our Schools 

Responding on behalf of an organisation 
 
Please note the response is on behalf of the Education Service and may not be 
representative of the wider views of Aberdeen City Council since a full discussion 
was not possible within the timescale for response. 
 
do not agree to our response being made public (in SE library or on SE website) 
 
Content for the Scottish Executive Department to contact me again in the future for 
consultation purposes 
 
ABERDEEN CITY COUNCIL EDUCATION SERVICE RESPONSE 

Education Authority Proposals 

1. 
The proposals are similar to the Ministerial powers introduced by the Local 
Government in Scotland Act 2003 and are intended to promote consistency in the 
Executive’s approach to relations with local authorities. 
Do you agree with this approach? 
 
 
The questions are carefully framed and worded in such a way that they assume 
the respondent has agreed them and it is only the way they are to be implemented 
where opinions are sought.  In the interests of open and transparent consultation 
the first question should have been something straightforward like “Do you think 
the proposals are necessary” not “do you agree with the approach (to promote 
consistency in the Executive’s approach to relations with local authorities)” which 
we would obviously all agree with but not necessarily with the additional powers 
proposed. 
 
 
After careful consideration, we feel that the Education Authority proposals are 
NOT necessary.  There is no evidence from the INEA reports or school reports 
(that we are aware of) to support the need for these powers.  Recommendations 
are taken seriously and acted upon by authorities. 
 
2. 
The proposals limit use of the new Ministerial powers to circumstances where 
HMIe considers them to be necessary.  Should the powers be limited in this way? 
 
Again the question is so framed that if you answer Yes or No as required, “Yes” 
means that you are agreeing the powers are necessary; and “No” only means that 
they should not be limited in this way. 
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Our view is that the powers are NOT necessary or desirable.  HMIe are trying to 
adapt and evolve new approaches to carrying out core functions of promoting 
improvement and are entering a new phase in the development of national 
systems for supporting improvement at school and education authority level.  This 
requires not only a philosophy but a commitment to equal partnership with councils 
to support schools and education authorities.  There is also a move to more 
integrated inspections with the Care Commission, Community Learning and 
Development, Children’s Services and other council and partnership services.  We 
feel HMIe will have to develop a deeper understanding of the changes taking place 
in councils and authorities in line with the Scottish Executive “Modernising 
Government” agenda.  Some councils are undertaking new and innovative 
modernisation programmes with radical changes to organisational structures 
including Education, to ensure Citizen Centred approaches to all aspects of 
service provision.  This would be delivered through multi-disciplinary 
neighbourhood management structures. 
 
We also feel HMIe need to move away from what we have still recently perceived 
as a narrow over-emphasis on attainment (and without a value-added approach) 
to that of a much broader perspective of Lifelong Learning as promoted in the 
National Priorities. 
 
It is proposed that whether the recommendations are addressed or not is the 
judgement of HMIe and HMIe will consider that Ministerial action is required.  It is 
our opinion that giving HMIe this duty would fundamentally affect the development 
of these new working relationships by giving HMIe the “power” (the final say) and 
potentially making the partnership more one-sided and less equal than it could be. 
 
3. 
Do you agree that the scope of the education authority proposals should allow 
action after HMIE inspections of both schools and education authorities? 
 
Once again the question is assuming you agree the powers are necessary. 
 
4. 
Any enforcement direction would be addressed to the education authority.  This 
means that the authority would be responsible for complying with the direction.  Do 
you agree that this is the best way of securing improvement? 
 
Once again the question is assuming you agree the powers are necessary. 
 
5. 
The proposals outline a two-stage process to give education authorities a formal 
opportunity to explain their position.  Do you agree with a two-stage process? 
 
 
Once again the question is assuming you agree the powers are necessary. 
 
6. 
We consider these proposals in relation to education authorities to be cost-neutral.  
Do you agree?  If not, what financial impact do you think these changes will have 
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for education authorities?  It would be helpful if these could be split between one-
off and ongoing costs, plus any evidence you have to explain your conclusions. 
 
It is difficult to give any detailed response to this as there is no indication from the 
paper what is actually proposed.  It merely states that Ministers will have the 
power to issue enforcement directions with actions and the time period to comply.  
How will this actually lead to improvement?  What happens if the situation doesn’t 
improve?  What is the final sanction? 
 
grant-aided schools 

7. 
Do you agree that grant-aided schools should also be covered by this legislation? 
 
Grant-aided schools should be covered by the same legislation. 
 
8. 
Do you agree that the procedures for grant-aided schools should be similar to 
those for education authorities? 
 
 
Yes. 
 
9. 
We consider these proposals in relation to grant-aided schools to be cost-neutral.  
Do you agree?  If not, what financial impact do you think these changes will have?  
It would be helpful if these could be split between one-off and ongoing costs, plus 
any evidence you have to explain your conclusions. 
 
see question 6.  Procedures should be the same. 
 
independent schools 

10. 
In the definition of an independent school, we plan to remove the reference to the 
minimum number of pupils so that no school escapes appropriate scrutiny.  Do 
you believe this is the correct approach? 
 
Yes. 
 
11. 
What type of information do you think should be necessary for a person who 
wishes to operate an independent school to give before the school can be 
registered?  Do the examples given under Registration of an independent school 
on page 20 form a useful basis? 
 
Useful but not definitive. 
 
12. 
Do you agree with the proposal to remove provisional registration and replace it 
with a power to set conditions on the operation of the school? 
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13. 
Do you agree that Ministers should, in addition to the existing grounds, be able to 
refuse to register a school if they are not satisfied: 
 
13.1 that the welfare of pupils will be adequately safeguarded and promoted; or 
 
Yes. 
 
13.2 that efficient and suitable education will be provided? 
 
Should be the same as the 2002 Act. 
 
14. 
Do you agree that the time specified for the managers to take the necessary action 
outlined in any notice of complaint should be appropriate to the circumstances and 
therefore potentially shorter that 6 months? 
 
Yes. 
 
15. 
Do you agree that the Independent Schools Tribunal should be abolished and the 
route of appeal transferred to the Sheriff Principal? 
 
Yes. 
 
16. 
Do you think it is appropriate to look at the individual(s) involved in running the 
school when considering whether the proprietor is a “proper person”? 
 
Difficult – what is a “proper person”.  Teachers and all staff should be ?? 
qualifications, experience, skills of all Scotland’s school and subject to the same 
regulations eg Disclosure Scotland. 
 
17. 
What financial impact, if any, do you think these changes will have?  It would be 
helpful if these could be split between one-off and ongoing costs, plus any 
evidence you have to explain your conclusions. 
 
Insufficient details to give a response. 
 

SUBMISSION FROM AHTS 

To confirm our telephone conversation of today,the response of the A.H.T.S. to the 
above bill is as follows;- 
 
We agree with the principle that independent schools should be monitored with the 
same rigour as state schools. If further legislation is necessary to  
provide HMIE or local authorities with the powers to enforce this then so be it. 
 

 73186



Education Committee, 7th Report, 2004 (Session 2) - ANNEX E 
 

Full consultation with independent schools and/or the body representing most of 
them should take place. 
 
The bill should ensure that any "loopholes" are closed which allow independent 
schools and their teachers to function outwith the power of the inspectorate and 
the G.T.C. 
 
I regret to say that there will be no representation from our Association at 
Wednesday's meeting. 
 
Gordon Smith  
(Vice President) 
 

SUBMISSION FROM CHILDREN IN SCOTLAND 

Children in Scotland welcome the opportunity to comment on the provisions of the 
School Education (Ministerial Powers and Independent Schools) (Scotland) Bill. 
 
Basis for this response 

This response is based on general comments on the work Children in Scotland 
carried out on the Standards in Scotland’s Schools, etc. Act (2000), and the 
National Debate on Education. 
 
The Bill in Principle 

The Standards in Scotland’s Schools etc. Act (2000) placed the child at the centre 
of the education system, giving children and young people the right to initiate 
appeals and recognising their views on issues that significantly affect them.  
Children in Scotland would like to see the Bill ensure that children and young 
people are at the centre of this legislation, so that the focus remains on improving 
their education. 
 
Children in Scotland welcomes the Ministers’ commitment to ensuring that the 
relevant powers are in place to fulfil their duty to secure improvement in the quality 
of school education, as set out in the Standards in Scotland’s Schools etc. Act 
(2000).  Children in Scotland agrees that Section 70 of the Education (Scotland) 
Act 1980 would not provide Ministers with sufficient power to act if an education 
authority did not take satisfactory action to secure improvement after HMIE 
inspections.  Therefore, Children in Scotland endorses Part 1 of the  Bill which 
seeks to give Ministers the power to act in such circumstances.   
 
The two-stage process presented by the Bill provide adequate steps towards 
ensuring that positive relations between HMIE and education authorities are not 
undermined by the new powers.  The process helps to clarify roles and in doing 
so, builds upon the dialogue and partnership established between education 
authorities and HMIE.   
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Continuing Concerns 

There needs to be further clarification on HMIE joint inspections with other bodies 
such as the Care Commission or Audit Scotland on the matter of co-ordination and 
communication.  If, for example, there was a disagreement on whether a referral 
should be made, HMIE and the joint inspecting body should able to refer to 
statutory guidelines before a referral would be made to Ministers.  
 
Children in Scotland are aware of the concerns raised regarding financial costs 
should the powers be used.  However, as detailed in the Financial Memorandum, 
Children in Scotland are satisfied that regarding the redistribution of resources, the 
timescales involved in invoking the process would allow the education authority to 
plan for redistribution in its regular budget.   
 
Children in Scotland are supportive of the general principles of the Bill 
notwithstanding the continuing concerns outlined above. 
      

SUBMISSION FROM DISCLOSURE SCOTLAND   

I have been passed your letter by Mr Bell which is seeking information on 
turnaround times for Disclosures being issued by Disclosure Scotland and a view 
on the need for individuals to undergo multiple checks.  
 
As you may be aware Disclosure Scotland has a self-imposed target to turnaround 
90% of applications within 14 days of receipt at Disclosure Scotland, provided they 
have been completed properly and require no enquiries outwith the systems used 
within Disclosure Scotland. Towards the end of last year this target turnaround 
time increased due to volume of work and times did increase to the levels you 
outline in your letter.  
 
A number of measures were introduced to reduce the increased timescales 
amongst which was to increase staff numbers by 120 and the introduction of a 
new IT system which automates a number of the processes used. As a result of 
these additional measures new applications arriving at Disclosure Scotland that 
are error free and do not require outside enquiries are taking on average 16 days. 
Disclosure Scotland is continuing to reduce this time period and it is hoped to 
return to our target of 14 days very soon.  
 
With regards to multiple applications, Disclosure Scotland does not insist on 
multiple checks on individuals who participate in a number of occupations, usually 
in the voluntary sector. A check for disclosure purposes is a snap shot of the 
Police National Computer (PNC) and the Scottish Criminal Record Office Criminal 
History System (SCRO CHS). There is no requirement in The Police Act 1997, for 
an employer to carry out these checks but in some instances other legislation 
makes it compulsory.  
 
2.  
 
Carrying out a disclosure check on a potential employee who falls into the 
categories listed within Part V of the Police Act 1997, is seen as good practice by 
all responsible organisations. Through the actions of the individual this information 
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may change within a day or two of the disclosure being issued, extreme perhaps, 
but possible. It has always been left to employers to decide if they wish a further 
disclosure issued for their purpose based on the premise that the information held 
on PNC/SCRO may have changed or the non conviction information supplied in 
the case of an Enhanced Disclosure by a Chief Constable may be considered 
relevant for the new post when it had not been for the previous post(s).  
 
Disclosure Scotland has had correspondence from a number of volunteers who 
have found themselves in the position of requiring multiple applications and also 
representation from several MSPs over this issue. I would say that this is an area 
where guidance to the Executive from The Education Committee would be 
beneficial.  
 
I am content for any information I have given in this response to you to be made 
public. If I can help you further please do not hesitate to contact me again. 
 
Brian Gorman  
Manager  
Disclosure Scotland  

SUBMISSION FROM EAST LOTHIAN COUNCIL 

Thank you for your letter of 30 March 2004 in connection with the above.  I am 
pleased to respond to you as follows:- 
 
I neither approve or disapprove of the Bill in principle; rather I think that the 
Powers as they currently exist should be able to achieve the goals set out in the 
Bill. 
 
I do consider that the Executive carried out adequate consultation with Education 
Authorities. 
 
I have attached a copy of the report which was approved by this Council’s 
Education Committee on 20 January 2004 in relation to the questions set out in 
the consultation itself. 
 
I hope that these comments are of assistance to you. 
 
Yours sincerely 
 
Alan J Blackie 
Director of Education and Children’s Services 
 
PURPOSE 

This report sets out comments on the Scottish Executive’s Consultation Paper and 
Draft Bill for the Committee to consider and comment upon. 
 
RECOMMENDATIONS 

The Committee is asked to consider and comment on the comments in this report 
to enable a response to be sent to the Scottish Executive. 
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The Committee is also asked to authorise me to finalise a response on behalf of 
the Authority and submit it to the Executive by the end of January 2004. 
 

BACKGROUND 

Introduction:  The Consultation Paper and Draft Bill was issued by the Scottish 
Executive on 6 November 2003 with a return date of 30 January 2004. 
The Draft Bill, which is entitled “School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill”, aims to achieve two main objectives, 
namely:- 
 
(i) to place a duty on Her Majesty’s Inspectors of Education (HMIe) to make 
reference to Scottish Ministers if a school or an education authority is failing or has 
failed to take satisfactory action to secure improvement.  HMIe will make its 
reference in writing and will advise the education authority that they are doing so. 
 
  (ii) the second area relates to the statutory provisions covering independent 
schools; the paper and the Draft Bill in effect overhaul the arrangements for 
registering new independent schools and for taking action in respect of registered 
schools where problems exist. 
 
Schools and Education Authorities:  It is important to stress that the Draft Bill does 
not change the existing improvement framework or the existing inspection process 
for schools and education authorities. 
 
Inspection reports will continue to be published and will identify areas for 
improvement/main points for action.  Education authorities and schools will be 
given adequate time to address these and HMIe will continue – in partnership with 
education authorities – to follow through on their reports to assess progress. 
If HMIe judge that an authority has failed to make satisfactory improvement and 
consider that Ministerial action is needed, the proposal is that HMIe will have a 
duty to refer the matter to Ministers in writing and inform the education authority 
accordingly. 
 
Thereafter, it is proposed that Ministers will be able to make use of a two-stage 
process to ensure that the education authority takes the necessary action.  (There 
is a comparison made to the approach of the Local Government in Scotland Act 
2003 in relation to Ministerial powers to secure best value and community 
planning). 
 
The two-stage process involves, firstly, the serving of a preliminary notice on an 
education authority requesting a written response within a specified time.  If this is 
not accepted then, secondly, Ministers will have the power to issue an 
enforcement direction which will specify actions the authority is required to take to 
make improvements and the time period for this. 
 
Specific Questions and Responses:  Views on any aspects of the Paper/Draft Bill 
are sought.  However, there are six specific questions to which we are asked to 
respond as follows:- 
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Question (i) The proposals are similar to the Ministerial powers introduced by the 
Local Government in Scotland Act 2003 and are intended to promote consistency 
in the Executive’s approach to relations with local authorities.  Do you agree with 
this approach? 
 
Response:  Generally, yes.  However, neither the Consultation Paper nor the Draft 
Bill give any substantial details on how the HMIe judgements are to be arrived at, 
what kind of timescales will be applied and there is no specific mention of the new 
partnership arrangements between HMIe and local authorities in relation to 
“Proportionate Inspections”.  These new arrangements, in effect, give a shared 
responsibility to HMIe and education authorities to secure improvement.  In 
addition, the capacity of and cost implications for education authorities have not 
been fully addressed at present nor in the paper/Draft Bill. 
 
Question (ii)  The proposals limit use of the new Ministerial powers to 
circumstances where HMIe considers them to be necessary.  Should the powers 
be limited in this way? 
Response:  Generally, yes.  Nevertheless, the comments made in the response to 
Question 1 are also relevant here. 
 
Question (iii)  Do you agree that the scope of the education authority proposals 
should allow action after HMIe inspections of both schools and education 
authorities? 
 
Response:  Yes.  There is, however, a potential contradiction here in the direct 
comparison with Ministerial powers to secure best value and community planning 
under the Local Government in Scotland Act 2003, in that these arrangements are 
concerned only with the operation of the local authority and not with operational 
units such as libraries, sports centres and similar local services.  It could, 
therefore, be argued that the scope should be limited to education authorities. 
 
 However, as long as the joint responsibility of HMIe and education 
authorities to secure improvement is recognised and accepted, the scope should 
encompass both schools and education authorities. 
 
Question (iv)  Any enforcement direction would be addressed to the education 
authority. This means that the authority would be responsible for complying with 
the direction.  Do you agree that this is the best way of securing improvement? 
 
Response:  Yes.  Further consideration needs to be given to the consequences of 
an education authority being unable or unwilling to  agree with the enforcement 
direction. 
 
Question (v)  The proposals outline a two-stage process to give education 
authorities a formal opportunity to explain their position. Do you agree with a two-
stage process? 
Response:  Provided that account is taken of previous comments – yes. 
 
Question (vi)  We consider these proposals in relation to education authorities to 
be cost-neutral.  Do you agree?  If not, what financial impact do you think these 
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changes will have for education authorities?  (It would be helpful if these could be 
split between one-off and ongoing costs, plus any evidence you have to explain 
your conclusions). 
 
Response:  No – these proposals are not considered to be cost neutral.  It is not 
envisaged that there will be significant one-off costs apart from relatively small set 
up costs to do with building capacity. Comments were made in the response to 
Question 1 in relation to this and it is seen as critical to the success of 
“Proportionate Inspections” that these matters are properly addressed.  It is 
estimated that, in this education authority, annual costs of at least £60,000 will be 
incurred.  These costs are for printing, stationery and staffing. 
 
Other Comments:  Overall the proposals should be given a cautious welcome in 
that they extend the “continuous improvement agenda” to include education 
authorities and schools.  There are concerns, however, about the clarity, details, 
criteria and judgements; the cost implications need to be considered and there 
needs to be careful thought given to some kind of appeals procedure in the event 
of an enforcement direction not being carried through or disagreed with. 
 

POLICY IMPLICATIONS 

The policy implications have yet to be fully clarified and will depend on the 
outcome of this consultation and the subsequent Act of Parliament. However, it is 
envisaged that there will be a need to consider in detail the Authorities’ policies in 
relation to the support and challenge of schools to ensure that both the Authority 
and schools are able to achieve continuous improvement. 
 

RESOURCE IMPLICATIONS 

Financial – The financial implications have yet to be fully quantified but will be concerned 
with ensuring that the Authority has sufficient capacity to carry out whatever its statutory 
duties turn out to be under the new legislation. 

Personnel  - These cannot be calculated at this stage but will be reported to the 
Cabinet in due course. 
 

SUBMISSION FROM EAST RENFREWSHIRE COUNCIL 

INTRODUCTION 

1. The above consultation was announced by the Minister for Education and 
Young People on 6 November 2003.  The paper forms part of a consultation on 
the draft School Education (Ministerial Powers and Independent 
Schools)(Scotland) Bill.  The consultation closes on 30 January 2004. 
 
BACKGROUND 

2. The draft bill is located within the Minister’s overall responsibility for 
progress of the 5 National Priorities in Education, which in turn were derived from 
the previous Standards in Scotland’s Schools etc Act (2000). 
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3. This prior act established a framework of continuous improvement at both 
school and local authority level.  A new power from this Act allowed for the 
inspection of education departments within local authorities.  To date, 25 local 
authorities have been inspected and reported on by Her Majesty’s Inspectors in 
Education (HMIE). 
 
THE CONSULTATION 

4. The draft bill seeks to establish a power of intervention within the 
improvement framework where a school or a local authority, in the judgement of 
HMIE, has not demonstrated sufficient progress in delivering continuous 
improvement. 
 
5. At the moment, the Ministers of the Scottish Executive can only intervene in 
the education system where a council or its education department has failed in a 
statutory duty. 
 
6. If granted, the intervention would be applied in 2 stages 
 
 (i)  A preliminary notice would be served on the education 
authority which in HMIE’s judgement had not made sufficient progress at either 
school or authority level.  This notice would require a written reply within a specific 
time and would allow an authority to explain or justify its position. 
 
(ii) Following comment from HMIE and if the Minister had not been adequately 
reassured by the authority’s response, an enforcement direction will be issued.  
This document will specify the actions needed and will proscribe a timescale for 
their completion. 
 
7. The consultation asks for views on 3 separate constituencies 
  
- education authorities and their schools 
- grant-aided schools 
independent schools 
 
8. The detailed questions relevant to the first group are answered in full in 
Appendix one. 
 
COMMENT 

9. The proposed power of intervention sits ill at ease with the supportive and 
complementary roles of local authorities, HMIE and the Scottish Executive. 
 
10. All councils and schools are charged under the 2000 Act with securing 
continuous improvement.  This duty has been integrated into both council plans – 
through the mechanism of Local Improvement Plans – and school operational 
plans.  The Scottish Executive’s scrutiny of both strategies can be accomplished 
within existing inspection arrangements with HMIE.  There already exits a mature 
relationship between central and local government to ensure continuous 
improvement. 
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11. In addition, the current follow up arrangements with local authorities allow 
the drafting of an agreed action plan with HMIE to progress all areas for 
improvement. 
 
12. With regard to school inspections, HMIE have developed revised 
arrangements in a “follow through” framework.  This new arrangement relies on a 
partnership between local education department officers and HMIE. 
 
The “follow through” arrangements allow for a proportionate response.  For 
example, where HMIE find strength in depth – as in the recent publication of the 
report on Mearns Castle High School – the HMIE will not visit the school again.  
Rather, they will ask the local authority and the school to take forward the action 
points without further intervention or support from HMIE. 
 
At the other end of the spectrum, where HMIE find major issues they will continue 
to engage with the school and the authority and re-visit the school in person to 
assure themselves that improvement has taken place. 
 
13. The quality assurance arrangements described above provide HMIE, on 
behalf on the Scottish Executive, with a tried and tested route to secure 
improvement, whilst working in partnership with local councils.  The practice of 
employing Associate Assessors (local authority officers and Head Teachers) in 
both authority and school inspections is a further indication of this mature 
partnership. 
 
14. Finally, there is to date no demonstratable evidence which would suggest 
that such intervention is necessary or indeed desirable. 
 
If a school has major action points, the local authority – as the legal provider of 
day school provision – is well placed to respond to the continuous improvement 
agenda. 
 
In the case of education departments, there has been no evidence of dramatically 
underperforming councils in the published reports so far.  Improvement at council 
level remains securely based on partnership and the complementary roles of 
support and challenge from HMIE within an agreed framework.  This has certainly 
been the case in the reports published to date. 
 
 
RECOMMENDATIONS 

Members are asked to - 
 
  - approve the report and the detailed appendix as the council’s response 
 

- instruct the Director of Education to submit this response to the 
Scottish Executive by 30 January 2004 
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SUBMISSION FROM EAST RENFREWSHIRE COUNCIL 

Appendix 1 

Ensuring Improvement in our Schools 

1. The proposals are similar to the Ministerial powers introduced by the Local 
Government in Scotland Act 2003 and are intended to promote consistency in the 
Executive’s approach to relations with local authorities.  Do you agree with this 
approach? 
 
 The proposals represent a considerable departure from the current 
relationship which exists between the Scottish Executive, HMiE, local authorities 
and schools. 
 
 All councils are committed to continuous improvement through the 
established planning mechanisms.  Such plans are key documents for HMiE when 
inspecting schools or authorities.  They are also in the public domain and open to 
scrutiny at any time by Ministers or agents such as HMiE on their behalf.  These 
plans are themselves a result of extensive consultation with all interested parties.  
They genuinely represent a “best fit” to local circumstance to deliver improvement 
across the 5 National Priorities.  Thus they represent a local democratic 
consensus. 
 
Therefore there already exists a mechanism for Scottish Ministers to assure 
themselves of the quality and scope of local commitment to continuous 
improvement. 
 
In addition there is no demonstrable case to date either at council or school level 
which would justify any such power of intervention.  The introduction argues that 
the power will only be used “in extremis”, however given the quality culture which 
has been nurtured in partnership with HMiE over a good many years and the 
vigilance of all parties involved in self evaluation, it is extremely unlikely that any 
such “disaster” scenario would occur requiring Ministerial intervention. 
 
2. The proposals limit use of the new Ministerial powers to circumstances 
where HMIE considers them to be necessary.  Should the powers be limited in this 
way? 
 
 This suggestion is appropriate.  However it does raise areas of potential 
conflict.  HMiE’s role, as rehearsed elsewhere, is one of support for schools and 
authorities in securing improvement. 
 
 It could potentially place HMiE in an invidious position vis a vis local 
authorities, schools and the Minister.  Currently HMiE are closely involved in both 
the drafting and monitoring of post inspection improvement plans.  The new “follow 
through” arrangements will further cement HMiE’s involvement with those schools 
who are most at risk in not delivering continuous improvement.  Thus HMiE will 
devote proportionately more time to these schools that others. 
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 This potential role of “poacher turned gamekeeper” in recommending 
intervention could conflict with the trust and partnership ethos already established. 
 
3. Do you agree that the scope of the education authority proposals should 
allow action after HMIE inspections of both schools and education authorities? 
 
 This issue has already been covered in response to question one. 
 
In summary, schools are the prime responsibility of local authorities who are well 
placed through their school improvement strategies to respond to a lack of 
capacity to improve at school level.  There is also a democratic legitimacy through 
the education committee to respond to any concerns and ensure continuous 
improvement is evident and satisfactory in taking HMiE action points forward. 
 
With regard to education authorities, there is no evidence to date of any council 
having such dramatic action points which would require a power of intervention. 
 
4. Any enforcement direction would be addressed to the education authority.  
This means that the authority would be responsible for complying with the 
direction.  Do you agree that this is the best way of securing improvement? 
 
 This proposal mirrors the status quo as currently the authority is responsible 
and takes responsibility for ensuring school action points are fully addressed and 
overtaken.  In terms of education departments, all published reports and follow up 
reports from HMiE show a willingness to comply with agreed action points – 
without the need for intervention. 
 
5. The proposals outline a two stage process to give education authorities a 
formal opportunity to explain their position.  Do you agree with a two-stage 
process? 
 
The two stage process, if applied, is entirely appropriate as there could well be 
legitimate extenuating circumstances such as a serious school fire or a corporate 
re-structuring which had inhibited the school or authority’s capacity to improve.  
The proposed preliminary notice stage affords the opportunity to draft a response 
which takes full account of local circumstances. 
 
6. We consider these proposals in relation to education authorities to be cost 
neutral.  Do you agree?, If not, what financial impact do you think these changes 
will have for education authorities?  It would be helpful if these could be split 
between one-off and ongoing costs, plus any evidence you have to explain your 
conclusions. 
 
The regime would in all probability be a neutral cost.  Currently councils have 
senior officers and third tier officers such as Quality Improvement Teams in place 
to address the quality improvement agenda. 
 
Therefore the action points at school and authority level would most probably be 
encompassed by these existing structures. 
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SUBMISSION FROM THE EDUCATIONAL INSTITUTE OF SCOTLAND 

EIS Comments 

1 Introduction 

The EIS responded to Ensuring improvement in our schools: A consultation paper 
and draft Bill in January 2004.  We recognise that the Bill as introduced differs 
slightly from the draft Bill included in the consultation.  However since the general 
principles which underpin the Bill have not changed we would refer the Education 
Committee to our comments made in our response to that consultation.  These are 
appended. 
 
2 Consultation 
 
The EIS considers that the Executive carried out adequate consultation before the 
Bill was introduced to the Parliament.  We note that ‘over 3400 copies of the 
consultation paper were distributed to every school in Scotland, Scottish education 
authorities, public bodies …’; we assume that this included all nursery schools in 
Scotland.  However, since we note that 49 responses were received, some of 
these after the due date, it would seem that many of those formally invited to 
respond either perceived the proposal as minor and/or irrelevant to their daily work 
and/or uncontentious. 
 
3 General Principles 

The EIS supports the general principles which underpin both major sections of the 
Bill. 
 
4 The format of the Bill  

As we argued in our response to the consultation, we would have preferred it if the 
two largely separate topics of, firstly, the introduction of the limited ministerial 
powers proposed for application to local authority and grant-aided schools and, 
secondly, of the revision and extension of ministerial powers applicable to 
independent schools had been treated in separate bills.  This would have 
appeared more logical and might have encouraged a more informed public and 
media debate on both topics. 
 
While we recognise the power of the argument that amending the 1980 Education 
(Scotland) Act allows the education service to build on current practice, it could be 
argued that basing the proposals for independent schools on this existing 
legislation (itself to a large extent a consolidation of earlier legislation) may not be 
the most effective means of dealing with the deficiencies identified in the current 
legislation.  This may be exacerbated at a time when the proposed Bill on 
reforming charities may have considerable impact on the independent school 
sector. 
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5 Roles of HMIE and of Ministers 

 We agree very strongly with the proposal that the new powers should be 
limited to circumstances in which HMIE consider their use to be necessary.  We 
would argue that the proposed section 66D(5) of the 1980 Act and the proposed 
section 10C(5) of the 2000 Act are not entirely consistent with this principle in that 
it would permit Ministers to ‘vary an enforcement direction by giving a further such 
direction’ beyond that derived from the original HMIE reference.  While we 
welcome that the word ‘extend’ has been removed from this clause and while we 
note the contents of 66D(8) and 10C(8), we remain concerned that this clause is at 
variance with the principles of this section of the Bill 
 
We would propose that the Education Committee either remove these proposed 
sections (66D(5) and 10C(5) respectively) or so amend them that any variation of 
an enforcement direction would be made by Ministers following a further 
recommendation of HMIE, arising from their monitoring of the implementation of 
the initial direction. 
 
6 Registration of teachers 

 The use of amendment of the 1980 Act may have prevented consideration 
of the value of introducing legislation to ensure that all teachers working in schools 
in Scotland are registered with the GTCS.  It seems anomalous that all those 
employed in schools, which are in one way or another publicly funded, require to 
be registered with the GTCS, while those in the independent sector are not so 
required to demonstrate and maintain their competence. 
 
In these circumstances, the proposals within the Bill regarding the duties of 
Ministers to identify any person not fitted to be a teacher in such a school would be 
superfluous; consequently so also would be any proposals for appeals against 
ministerial decisions. 
 
We would argue that the Education Committee consider amending the Bill to make 
compulsory registration with the GTCS for all teachers working in all schools in 
Scotland and to consider the consequences of this amendment for those aspects 
of the Bill which clarify the powers of Ministers to identify persons not fitted to be a 
teacher in an independent school.   

 
7 Financial Implications 

We note the argument in the Financial Memorandum that the implementation of an 
enforcement direction will have no additional net cost implications since financial 
provision is made for the provision of adequate education.  However this does not 
correspond to reality in that any direction of funds to implement an enforcement 
order must involve a redistribution of funds from some other area of service.    
 
We would therefore repeat the points we made in our response to the consultation.  
Improvements in the provision of school education which are the consequence of 
the exercise of these powers will almost always require expenditure: whether in 
terms of improvements to buildings, resources provided in a school or schools, 
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staff development for teachers and/or for education authority managers, or 
additional staffing.   
 
We would, again in the strongest terms, argue that all developments must be able 
to be carried out within the contractual parameters of A Teaching Profession for 
the 21st Century.   
 
We note that for the purposes of the Financial Memorandum it has been assumed 
that there will be one use of the powers afforded ministers in this Bill with respect 
to a public school and one with respect to an education authority per annum.  We 
regard these as likely to be overestimates. 
 
APPENDIX 

 

THE EDUCATIONAL INSTITUTE OF SCOTLAND 

Ensuring Improvement in our Schools:  
A consultation paper and draft Bill 
 
EIS Comments 

 
Introduction 

The EIS welcomes the commitment implicit in this proposed legislation to adopt a 
supportive approach to dealing with difficulties. 
 
The EIS notes with regret that some public and media debate on this draft Bill has 
been less than well informed.   
 
The format of the Bill 

We would have preferred it if the two largely separate topics of, firstly, the 
introduction of the limited ministerial powers proposed for application to local 
authority and grant-aided schools and, secondly, of the revision and extension of 
ministerial powers applicable to independent schools had been treated in separate 
bills.  This would have appeared more logical and might have encouraged a more 
informed debate on both topics. 
 
Indeed it could be argued that basing the proposals for independent schools on 
existing legislation (the 1980 Education (Scotland) Act, itself to a large extent a 
consolidation of earlier legislation) may not be the most effective means of dealing 
with the deficiencies identified in the current legislation.  This may be exacerbated 
at a time when the proposed Bill on reforming charities may have considerable 
impact on the independent school sector. 
 
In particular, this approach may have prevented consideration of the value of 
legislation to ensure that all teachers working in schools in Scotland are registered 
with the GTCS.  It seems anomalous that all those employed in schools which are 
in one way or another publicly funded require to be registered with the GTCS, 
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while those in the less accountable independent sector are not so required to 
demonstrate and maintain their competence. 
 
Context 

The EIS recognises that the culture of Scottish education is changing.  In 
particular, this is reflected in the principles, the details and the monitoring 
proposals within the agreement A Teaching Profession for the 21st Century.  In 
recognising the professionalism of teachers and in providing the means of 
developing this, this agreement encourages a reflective approach to the provision 
of school education in which teachers take informed decisions.  The agreement 
also recognises that, in parallel with this development, there will be a considerable 
change in the management philosophies espoused in our schools and education 
authorities; top down prescription is no longer a viable option. 
 
This change of culture is evident also in the approaches adopted by HMIE in the 
inspection of schools and of education authorities.  These are now more 
transparent, more open to dialogue and more open to recognising that quality in 
education can be demonstrated in a range of ways.  We note in particular the point 
made by HMIE that the level 2 and level 4 illustrations under each quality indicator 
in How Good is our School? are precisely that: illustrations; there is a clear 
implication that quality may be demonstrated in other ways than those specified. 
 
We regret that within this context some in Scottish education still espouse top 
down management styles, impose restrictive bureaucratic practices to monitor 
areas for development, and reduce How Good is our School?  to a set of boxes to 
be ticked. 
 
Responses to questions 

1 We welcome the clear commitment in the consultation paper that the draft 
Bill does not change the existing improvement framework or the existing 
inspection process for schools and education authorities.  Within that context, we 
recognise the logic of promoting consistency in the Executive’s approach to 
relations with local authorities. We would add that this consistent approach must 
be one which recognises the democratic legitimacy and accountability of local 
authorities: they are not, as media reports too often imply, simply the agents of the 
Executive; their rights and responsibilities are enshrined in legislation.  The current 
proposals by the Executive to legislate for improved local governance will enhance 
this electoral accountability and responsibility. 
 
2 We agree very strongly with the proposal that the new powers should be 
limited to circumstances in which HMIE consider their use to be necessary.  We 
would argue that the proposed section 66D(5) of the Bill is not entirely consistent 
with this principle in that it would permit Ministers to vary or extend enforcement 
direction beyond that derived from the original HMIE recommendations. 
 
3 As education authorities are the bodies with legal responsibility for the 
provision of education and as schools are, in this context, not legal entities, then it 
is only logical that these proposals should be linked to education authority action in 
both cases. 
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4 In terms of the legal responsibilities of education authorities, in terms of 
their responsibilities as employers, in terms of their democratic accountability, and 
in terms of their financial accountability it would not be logical to propose any other 
solution for complying with any directions given under these proposals. 
 
5 We agree that there be a two stage process. 
 
6 We can make no comment on whether the actual exercise of these powers 
(in terms of the processes of advice and decision making to be carried out) 
requires any additional expenditure.   
 
However, we would state in the strongest terms that improvements in the provision 
of school education which are the consequence of the exercise of these powers 
will almost always require expenditure: whether in terms of improvements to 
buildings, resources provided in a school or schools, staff development for 
teachers and/or for education authority managers, or additional staffing.  We 
would, again in the strongest terms, argue that all developments must be able to 
be carried out within the contractual parameters of A Teaching Profession for the 
21st Century.  Local authority financial resources and systems must be sufficient 
and flexible enough to meet any demands for improvements which result from 
these proposals.   
 
Since any cases which may require the exercise of the proposed powers will be 
very particular it is not possible for us to make the sorts of estimates suggested in 
the question. 
 
7 We agree that grant-aided schools should be covered by this legislation. 
 
8 We agree that the proposals in both cases should be similar. 
 
9 We can make no comment on whether the actual exercise of these powers 
(in terms of the processes of advice and decision making to be carried out) 
requires any additional expenditure.   
 
However, we would state in the strongest terms that improvements in the provision 
of school education which are the consequence of the exercise of these powers 
will almost always require expenditure: whether in terms of improvements to 
buildings, resources in a school, staff development for teachers and/or the 
managers of the school, or additional staffing.  We would, again in the strongest 
terms, argue that all developments must be able to be carried out within the 
contractual parameters of A Teaching Profession for the 21st Century.   
 
Since any cases which may require the exercise of the proposed powers will be 
very particular it is not possible for us to carry out the sorts of estimates suggested 
in the question. 
 
10 We agree with the removal of the minimum figure.  We would however point 
up an inconsistency to which this proposal draws attention.  As the paper points 
out, this proposal will not cover those parents who choose to educate their children 
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at home. The Executive has recently carried out a consultation on home 
education: the proposals for the monitoring of the quality of education at home 
specified there are much more relaxed than those for any form of school 
education.  The potential existence of independent schools with one or two pupils 
will exacerbate this contrast. 
 
11 The examples provided on page 20 do form a useful starting point for 
considering the sorts of information to be gathered in these circumstances.  It is 
our view that information on policies in the fields of equality and of social inclusion 
and evidence of compliance with disability legislation should be also be required.  
There should also be provided information on the financial probity of those seeking 
to have a school registered.  We would further add that the reference to special 
educational needs will become outdated if the Education (Additional Support for 
Learning) (Scotland) Bill is passed in something like its current form.  We welcome 
the recognition here that it is necessary to take steps to reduce the bureaucratic 
burdens of schools as they supply substantially the same information to different 
agencies. 
 
12 We agree with this proposal for the reasons provided in the consultation 
paper. 
 
13 We strongly agree with both proposals within this question; it would be 
extremely difficult to think of any argument against these proposals. 
 
14 We strongly agree that certain circumstances would require action in 
notably shorter periods of time than the current six month limit. 
 
15 We would argue strongly that teachers in such schools should be required 
to be registered with the GTCS for the reasons noted briefly above.  In these 
circumstances, the proposals within the Bill regarding the duties of Ministers to 
identify any person not fitted to be a teacher in such a school would be 
superfluous; consequently so also would be any proposals for appeals against 
ministerial decisions. 
 
We have no view on the rights of appeal which should be open to proprietors of 
independent schools.   
 
16 This proposal would seem self-evidently sensible. 
 
17 We can make no comment on whether the actual exercise of these powers 
(in terms of the processes of advice and decision making to be carried out) 
requires any additional expenditure.  
 
However, as before, we would state in the strongest terms that improvements in 
the provision of school education which are the consequence of the exercise of 
these powers will almost certainly require expenditure: whether in terms of 
improvements to buildings, resources in a school or schools, staff development for 
teachers and/or the proprietors and their managers, or additional staffing. 
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Since any cases which may require the exercise of the proposed powers will be 
very particular it is not possible for us to carry out the sorts of estimates suggested 
in the question. 
  

SUBMISSION FROM FALKIRK COUNCIL 

Thank you for your letter of 30 March 2004 seeking comments on the above.  The 
consultation on the draft bill was considered by Falkirk Council at Education and 
Leisure Committee and Policy and Resources Committee.  The following 
comments have been extracted from the report approved by those Committees 
and endorsed at full Council. 
 
Ministerial Proposals - Main Issues 

The key issue to be determined is whether further ministerial powers are required 
to ensure compliance with recommendations of HMIE following the inspection of 
schools and education authorities. 
 
The current position is that Scottish Ministers have enforcement powers provided 
for in Section 70 of the 1980 Act whereby the authority has failed to discharge any 
duty imposed on them in the 1980 Act or other enactments relating to education.  
These powers have rarely, if ever, been utilised and consequently in practical 
terms there seems little, if any, need to add to these. 
 
The position of the Scottish Ministers is that the current legislation is inadequate 
because the measures taken in the Standards in Scotland's Schools Act 2000 do 
not give Ministers power to 'fulfil the duty placed on them to endeavour to secure 
improvement in the quality of school education in Scotland'.  They argue that there 
should be the power for ministerial enforcement for situations short of breach of 
statutory duty, specifically, situations where an authority has not complied with the 
recommendations of HMIE following either an authority inspection or a school 
inspection. 
 
If it is desirable to have central control implementation of HMIE's 
recommendations, then the Ministers are correct in saying that some legislative 
change is required.  Such a move would represent a shift in power from local to 
central government. 
 

If it is not desirable, then no legislation is required.  Where there is any significant 
failing by an authority amounting to breach in statutory duty the current powers are 
adequate.  On this view the proper means of addressing the concerns of 
inspectors lie in the process of follow up inspections and, ultimately, the 
democratic accountability of education authorities. 
 
If the proposal in the draft Bill is seen as desirable in principle, there would appear 
to be two means of achieving this: 
 
a short amendment to the 1980 and 2000 Acts making it clear that authorities have 
a duty to comply with the recommendations of HMIE bringing a failure of 
compliance into the Section 70 regime; or 
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the model in the draft Bill. 
 
Given this scenario, the model in the draft Bill (following the enforcement model for 
best value, etc in the 2003 Act) is preferable in that it offers a clearer procedure 
with opportunities for submissions to be made by the authority.  This would 
however create two statutory regimes for ministerial enforcement in education 
matters and there would be a sound argument that the Bill model should replace 
Section 70 in relation to breaches of statutory duty also. 
 
Conclusions 
 
The proposals of the Scottish Ministers as set out in the draft Bill pose significant 
questions on the relative roles and responsibilities in securing continuous 
improvement of Scottish Ministers and education authorities. 
 
Recommendations from HMIE are always given considerable weight and serious 
consideration by authorities but authorities must reserve the right to make final 
decisions in terms of timing, budgeting, prioritisation and so forth. 
 
Existing powers have not been used and are unlikely ever to be used. 
 
Consequently, the recommendation of this report is that the Council does not 
accept that there is a sound case for Scottish Ministers to be given further 
enforcement powers in education matters.  This recommendation reflects the fact 
outlined above that little use has been made by the Executive of existing powers.  
Also the Council does not accept that it is appropriate for Ministers to have 
enforcement powers in relation to decisions on implementing HMIE 
recommendations where no issue of breach of statutory duty arises.  
Implementation of such recommendations is a matter for the democratically 
accountable education authority. 
 

Yours sincerely 
 
Nigel Fletcher 
Head of Policy and Quality Assurance 
 

SUBMISSION FROM FIFE COUNCIL 

1.0 INTRODUCTION 
 
The draft bill “Ensuring Improvement in Our Schools” was published on 6th 
November 2003. The aim of the Scottish Executive in introducing this bill is to 
ensure that Ministers have the power to direct a council to take action to secure 
improvement, at either school level or council level, if the established steps of 
inspection, professional support and development have not already done so. It is 
important to note that these new powers will only be activated on the 
recommendation of Her Majesty’s Inspectorate of Education (HMIe). 
 
In addition, the draft bill proposes changes to the existing legislation that covers 
the registration and monitoring of independent schools. The aim of this part of the 
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bill is to ensure that the existing education legislation is fully up to date, consistent 
and workable. 
 
Peter Peacock, Minister for Education and Young People, has written to all 
councils seeking responses to the proposed legislation by 30th January 2004. 
 
FIFE EDUCATION SERVICE RESPONSE 

2.1 The draft bill is consistent with the Standards in Scotland’s Schools etc 
(Scotland) Act 2000 and seeks to ensure that the Minister for Education and 
Young People has the ultimate power to secure improvement if a council is failing 
in its duty in this regard. 
 
 Fife Council understands and supports the rationale for this bill in that it 
seeks to ensure that the Minister, who is directly responsible to the Scottish 
Parliament for improving education, will have the necessary statutory power to 
direct councils to take action in extreme circumstances where councils or schools 
are failing. 
 
Nevertheless, Fife Council seeks assurances that this power will only be used in 
extreme circumstances where a council has failed to meet its statutory obligations 
in securing school improvement or has failed to develop a sufficient capacity to 
quality assure education locally. 
 
 Fife Council would also like to reiterate its belief that the existing legislation 
contained in the 2000 Act should normally be sufficient to ensure that all councils 
fulfil their obligations in this regard. 
 
A modern education service has a duty to secure improvement in all its 
educational establishments and Fife Council endorses the principle of the 2000 
Act which stresses that democratic accountability for this will normally be located 
at council level. It is vitally important therefore that education services within 
councils are supported by the Scottish Executive and HMIe to develop robust 
quality assurance mechanisms to ensure improvement and to guarantee that they 
intimately know the strengths and development needs of all their schools and 
other educational establishments. Consequently, Fife Council would seek 
assurances that the proposed legislation would not seek to undermine this 
established process. 
 
Fife Council would also urge the Scottish Executive to consider the following 
issues in the event of Ministers eventually invoking this new power: 
 
What would the dispute resolution process be if HMIe recommended that the 
Minister should invoke this power but the council disagreed? 
 
If the Minister served an “Enforcement Direction” on a council and improvement 
was still not forthcoming, who would intervene in the council in such extreme 
circumstances? Would it be HMIe? Would it be staff from other council education 
services in Scotland? Would the use of consultants or other professionals without 
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an education background be an option? Who would quality assure such a 
process?  
 
Would it also be possible for the bill to consider reviewing existing school board 
legislation to enable education services to appoint headteachers to the council 
rather than to a specific school?  This would give education managers in councils 
additional flexibility to redeploy successful headteachers across the council in 
order to ensure improvement in less successful schools or where schools were 
failing. 

 
CONCLUSION 

Whilst the proposed bill should, it is believed, receive a cautious welcome, 
improvement in education at council and school level is most effectively secured 
by local staff who are locally accountable. Consequently, every effort should be 
made to ensure that the proposed powers should only be used in exceptional 
circumstances.  
 
It is recommended that the council should seek assurances from the Scottish 
Executive on the proposed dispute resolution process, the nature of any 
intervention planned by the Scottish Executive in such exceptional circumstances 
and if further powers could be given to councils to assist them in assuring effective 
school improvement. 
 
RECOMMENDATION 

4.1 In order to meet the deadline for responses, this paper has been submitted 
to the Scottish Executive in draft form, subject to committee approval. It is 
recommended that the Children’s Services Committee now approve this paper as 
Fife Council’s submission to the Scottish Executive in response to the draft bill. 
 
Roger Stewart 
Head of Education 
 

SUBMISSION FROM GTC SCOTLAND 

 
Thank you for your letter dated 30 March 2004 regarding the Education (Ministerial 
Powers and Independent Schools) (Scotland) Bill.  In your letter you ask for our 
views on whether the Executive carried out adequate consultation with interested 
parties before the Bill was introduced. 
 
Let me just say that initial discussions about the scope and content of the Bill were 
conducted with representatives from ADES, CoSLA, SCIS and HMIE, but did not 
include the Council.  Nor do we appear to have received a copy of the 
Consultation Paper and Draft Bill – Ensuring Improvement in Our Schools 
published on 6 November 2003.  The former may have been due to the fact that 
registration in independent schools is not compulsory; the latter may have been an 
oversight.  Your letter of 30 March 2004 is therefore the first notification we have 
had of the Bill. 
 

 93206



Education Committee, 7th Report, 2004 (Session 2) - ANNEX E 
 

In terms of the Bill itself let me say that paragraphs 30, 31, 35, and 44, of the 
Explanatory Notes relate to the registration of an independent school being 
conditional upon the proprietor of or a teacher in an independent school being a 
“proper person” and takes into account the training of teachers (paragraph 31).  It 
would seem more logical, however, that this should be overtaken by the 
introduction of compulsory registration with GTC Scotland for teachers in 
independent schools. 
 
I hope this is helpful. 
 
Matthew M MacIver 
Chief Executive/Registrar 
 

SUBMISSION FROM THE HIGHLAND COUNCIL 

ENSURING IMPROVEMENT IN OUR SCHOOLS 

SUMMARY 

The Scottish Executive proposes to introduce legislation to give Ministers powers 
to ensure that action is taken by an Education Authority to respond positively to 
recommendations for improvement made by HMIE.  There is also a proposal in 
relation to Independent Schools. 
 
The paper and its appendix outlines a suggested response to the consultation. 
 
1. Background 
 
 During the 2003 Election campaign and as part of the Scottish Executive 
Partnership Programme, there was a commitment made to introduce legislation 
relating to those occasions where schools or authorities had not responded to 
HMIE recommendations for improvement. 
 
 Existing legislation contained within the 2000 Standards in Scotland’s 
Schools etc Act placed a duty of improvement on Ministers, Education Authorities 
and granted HMIE powers to inspect the education functions of local authorities.  
There is, therefore, considerable legislative power in this Act. 
 
 Statutory duties on Independent Schools are rather dated and the 
proposals aim to improve registration procedures for such establishments. 
 
PROPOSALS 

 Existing arrangements established in the 2000 Act will continue in relation 
to planning, reporting and monitoring improvement in schools and education 
authorities.  HMIE will continue to inspect schools and education authorities, and 
monitor the follow through of such reports.  It is suggested, however, there is a 
gap in existing legislation and that, if in the view of HMIE, an education authority 
has failed to secure improvement or address issues in an HMIE report, then 
Ministerial powers could be used.  A two stage process is proposed, Preliminary 
Notice then Enforcement Direction. 
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 These new powers are similar to those contained in the 2003 Local 
Government in Scotland Act relating to best value and community planning.  They 
are essentially reserved powers. 
 
 The proposals for Independent Schools seek to improve current registration 
procedures with a view to safeguarding the care and welfare of children attending 
these establishments.  In addition, a review of the Notice of Complaints 
procedures and Rights of Appeal for independent schools is signalled. 
 
2. PROPOSED RESPONSE 
 
 The Minister acknowledges in the consultation document that there would 
be rare occasions when such powers would be used.  In fact there is a recognition 
that the new arrangements in the 2000 Act are “working well”.  Members may wish 
to consider if such legislation is needed, therefore, given the terms of the 2000 Act 
and the successful implementation of its powers.  In addition, it should be noted 
that there are very broad powers included in the 1980 Education Act where 
Section 70 confers powers on Ministers to enforce “any duty conferred on the 
Education Authority”.  The proposed legislation therefore could be viewed as a 
‘sledge hammer to crack a nut’ that barely exists! 
 
 An other issue that Members may wish to consider is the role of the 
Executive and HMIE in relation to decisions of a Council.  It is conceivable that the 
use of such powers being proposed could potentially impact on the democratic 
process and decision making rights of the Council, albeit on ‘rare occasions’. 
 
 The proposals for Independent Schools seems sensible as there are 
loopholes which have been exposed and clearly the care and welfare of pupils is 
paramount. 
 
RECOMMENDATION 
 
4. 
 
It is recommended that the Education, Culture and Sport Committee consider the 
proposed response contained in Appendix 1 of this report and that the Director of 
Education, Culture and Sport finalises the response by 30 January. 
 
Consultation questions and proposed responses. 

1. Introduction 
 
It is proposed that the introductory section reflect the general direction of debate 
from the Education, Culture and Sport Meeting of 27th January.  In so doing 
Members may wish to question the need for such legislation, the link to a potential 
loss of local democracy and the overall benefits that the proposals will effect. 
 
1. The proposals are similar to the Ministerial powers introduced by the Local 
Government in Scotland Act 2003 and are intended to promote consistency in the 
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Executive’s approach to relations with local authorities.  Do you agree with this 
approach? 
 
 While the Highland Council recognises the rationale for consistency with 
existing legislation, we question the need for such proposals. 
 
2. The proposals limit use of the new Ministerial powers to circumstances 
where HMIE considers them to be necessary.  Should the powers be limited in this 
way? 
 
 The Highland Council feels that such powers are not necessary, but if they 
are to be given a legislative base, they must only be used in very limited 
circumstances.  If HMIE are to be the sole Advisors in such circumstances a 
review of the structure of the organisation may be needed. 
 
3. Do you agree that the scope of the education authority proposals should 
allow action after HMIE inspections of both schools and education authorities? 
 
Yes, given the caveat in our Introduction. 
 
4. Any enforcement direction would be addressed to the education authority.  
This means that the authority would be responsible for complying with the 
direction.  Do you agree that this is the best way of securing improvement? 
 
The Highland Council strongly believes that the best way to secure improvement is 
not through legislation.  Scottish school and local authority improvement has a 
world-wide reputation based upon a culture of self evaluation, professional 
dialogue and a consensus approach to change.  We do not feel that an 
enforcement direction is the best way forward. 
 
5. The proposals outline a two-stage process to give education authorities a 
formal opportunity to explain their position.  Do you agree with a two-stage 
process? 
 
 Yes, given the caveat in our Introduction. 
 
6. We consider these proposals in relation to education authorities to be cost-
neutral.  Do you agree?  If not, what financial impact do you think these changes 
will have for education authorities?  It would be helpful if these could be split 
between one-off and ongoing costs, plus any evidence you have to explain your 
conclusions. 
 
No. The Highland Council views such a consideration as naïve.  Depending on the 
nature of the intervention, these could be both one off and on going costs.  In 
addition, we feel that it could directly impact on democratic decision making in 
relation to financial allocations. 
 
7. Do you agree that grant-aided schools should also be covered by this 
legislation? 
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 Yes. 
 
8. Do you agree that the procedures for grant-aided schools should be similar 
to those for education authorities? 
 
 Yes. 
 
9. We consider these proposals in relation to grant-aided schools to be cost-
neutral.  Do you agree?  If not, what financial impact do you think these changes 
will have?  It would be helpful if these could be split between one-off and ongoing 
costs, plus any evidence you have to explain your conclusions. 
 
 We cannot see that the proposals would always be cost neutral. 
 
10. In the definition of an independent school, we plan to remove the reference 
to the minimum number of pupils so that no school escapes appropriate scrutiny.  
Do you believe this is the correct approach? 
 
 Yes. 
 
11. What type of information do you think should be necessary for a person 
who wishes to operate an independent school to give before the school can be 
registered?  Do the examples given under Registration of an independent school 
on page 20 form a useful basis? 
 
 Yes.  The proposals on Page 20 are well founded. 
 
12. Do you agree with the proposal to remove provisional registration and 
replace it with a power to set conditions on the operation of the school? 
 
 Yes. 
 
13. Do you agree that Ministers should, in addition to the existing grounds, be 
able to refuse to register a school if they are not satisfied: 
  
that the welfare of pupils will be adequately safeguarded and promoted; or 
that efficient and suitable education will be provided? 
 
Yes.  We welcome this proposal. 
 
14. Do you agree that the time specified for the managers to take the 
necessary action outlined in any notice of complaint should be appropriate to the 
circumstances and therefore potentially shorter than 6 months? 
 
 Yes. 
 
15. Do you agree that the Independent Schools Tribunal should be abolished 
and the route of appeal transferred to the Sheriff Principal? 
 
 Yes. 
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16. Do you think it is appropriate to look at the individuals(s) involved in running 
the school when considering whether the proprietor is a “proper person”? 
 
 Yes, this seems very appropriate. 
 
17. What financial impact, if any, do you think these changes will have?  It 
would be helpful if these could be split between one-off and ongoing costs, plus 
any evidence you have to explain your conclusions. 
 
There may well be a financial impact as a consequence of these proposals.  
However, the Highland Council feels that the welfare and safety of pupils must be 
seen as paramount. 
 

SCOTTISH SECONDARY TEACHERS’ ASSOCIATION 

The Association agrees with the Bill in principle but would make the following 
comments on individual sections. 
 
Page 2 – Section 66C 

The Association is unclear of time scales between “preliminary notice” and 
“enforcement direction” and slightly concerned that “specified notice” does not 
quantify the timescales available.  There is concern that there should be another 
stage between Preliminary Notice and Enforcement as the process is too abrupt. 
 
Page 3 – Section 66D(6) 

A further Preliminary Notice should be given. 
 
Page 4 – Sections 10(b) – 10(c) 

Same comment as page 2. 
 
Page 5 – Part 2, Section 4 

This section of the proposed bill details the circumstances under which a school 
can be registered or refused registration.  It deals largely with the fitness of the 
proprietor and teachers to have contact with children.  Only one sentence (page 6, 
section 2, sub-section 3a) deals with appropriate curriculum material, stating 
“efficient and suitable instruction will be provided at the school”.  There is no 
further mention of appropriate curriculum and no mention is made of evidence of 
ability to teach this curriculum. 
 
The section on refusal of registration makes no mention at all of curriculum.  It 
would, therefore, appear that an inability to provide an appropriate curriculum is 
not a valid reason for refusing registration. 
 
Given that it may take HMIE a number of months, even years, to inspect a new 
school,  evidence of ability to provide a balanced curriculum is essential, as is the 
right to refuse it if no evidence (or insufficient evidence) is provided. 
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Page 6 - Sections 3(a) – 3(e) 

Clarification is required on the determining factors/criteria which ensure proprietors 
and teachers are “proper” persons. 
 
It is unclear whether there be guidelines which will be followed regarding any of 
the statements made in this section. 
 
This section leaves a number of questions unanswered:  will properties be 
inspected and, if so, by whom?  How rigorously will investigations into these 
matters be?   What does “adequate and suitable” mean in terms of school 
buildings 
 
The tightening up of these matters would benefit ALL schools. 
 
The Association agrees with the Bill in principle but would make the following 
comments on individual sections. 
 
Page 2 – Section 66C 

The Association is unclear of time scales between “preliminary notice” and 
“enforcement direction” and slightly concerned that “specified notice” does not 
quantify the timescales available.  There is concern that there should be another 
stage between Preliminary Notice and Enforcement as the process is too abrupt. 
 
Page 3 – Section 66D(6) 

A further Preliminary Notice should be given. 
 
Page 4 – Sections 10(b) – 10(c) 

Same comment as page 2. 
 
Page 5 – Part 2, Section 4 

This section of the proposed bill details the circumstances under which a school 
can be registered or refused registration.  It deals largely with the fitness of the 
proprietor and teachers to have contact with children.  Only one sentence (page 6, 
section 2, sub-section 3a) deals with appropriate curriculum material, stating 
“efficient and suitable instruction will be provided at the school”.  There is no 
further mention of appropriate curriculum and no mention is made of evidence of 
ability to teach this curriculum. 
 
The section on refusal of registration makes no mention at all of curriculum.  It 
would, therefore, appear that an inability to provide an appropriate curriculum is 
not a valid reason for refusing registration. 
 
Given that it may take HMIE a number of months, even years, to inspect a new 
school,  evidence of ability to provide a balanced curriculum is essential, as is the 
right to refuse it if no evidence (or insufficient evidence) is provided. 
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Page 6 - Sections 3(a) – 3(e) 

Clarification is required on the determining factors/criteria which ensure proprietors 
and teachers are “proper” persons. 
 
It is unclear whether there be guidelines which will be followed regarding any of 
the statements made in this section. 
 
This section leaves a number of questions unanswered:  will properties be 
inspected and, if so, by whom?  How rigorously will investigations into these 
matters be?   What does “adequate and suitable” mean in terms of school 
buildings 
 
The tightening up of these matters would benefit ALL schools. 
 
 
DAVID EAGLESHAM 
General Secretary 
Scottish Secondary Teachers’ Association 

 
SUBMISSION FROM SCOTTISH SOCIAL SERVICES COUNCIL 

The Scottish Social Services Council was established by the Regulation of Care 
(Scotland) Act 2001 and became operational on 1 October 2001.  It is a Non 
Department Public Body sponsored by the Department of Education & Young 
People – (Social Work Services Inspectorate). 
 
The Council’s objectives are: 
 
To protect those who use services 
To raise standards of practice 
To strengthen and support the professionalism of the workforce 
 
And in doing so 
 
Raise public confidence in the workforce 
 
We have five main tasks: 
 
To set up a register of key groups of social service workers 
To publish Codes of Practice for all social service workers and their employers 
To regulate the training and education of the workforce 
To promote education and training 
To carry out the functions of the emerging Sector Skills Council Skills for Care 
including workforce planning and standards development.  
 
PROGRESS REPORT 
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Codes 

The Council published Codes of Practice for Social Service Workers and Their 
Employers in  September 2002.  The Codes set down the responsibilities of 
employers in the regulation of social service workers;  these include, for example, 
safe recruitment, training and development and having in place “proper policies 
and procedures to support  staff”.  The workers’ Code are a list of statements that 
describe the standards of professional conduct and practice required of social 
service workers as they go about their daily work.  This includes an individual’s 
responsibility to maintain their learning and keep up to date. 
 
The Codes have a statutory basis (Section 53 of the Regulation of Care (Scotland) 
Act 2001) and are part of the system of regulation.  Social service workers 
practising in child protection are subject to the Codes. 
 
This includes respecting the rights of service users whilst seeking to ensure that 
their behaviour does not harm themselves or other people and ensuring that 
relevant colleagues and agencies are informed about the outcomes and 
implications of risk assessments. 
 
Registration 

One of the Council’s key tasks is to register social workers and social service 
workers.  The Register opened in April 2003 and the Council began by registering 
social workers.  The timetable for the registration of social workers is attached as 
Appendix 1. 
 
The Scottish Executive prescribed the workers to be registered in phase one and 
phase two and the Council has agreed with its sponsor the timetable for 
registering social service workers in phase one as follows 
 
 
 

Workers Registration 
Starts 

Social workers and other workers who hold 
the DipSW or equivalent 
 

 April 2003 

Successful applicants to the new honours 
degree and post graduate courses in social 
work 
 

Spring 2004 

Care Commission Officers 
 

Summer 2004 

Residential child care staff 
 

Spring 2005 

Heads of adult residential care homes and 
heads of adult day care services 
 

December 2005 
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The staff to be registered in phase two are as follows: 
 
All staff in adult and residential care 
All staff working in early education and childcare 
 
The Council will publish the qualification criteria for the above staff in April 2004 
and then agree with the sponsor a timetable for registration of the above groups. 
 
The register is a qualifications based register with social services workers other 
than social workers being registered by qualification and function. 
 
Registrants will be required to maintain a record of education, training and 
development undertaken as part of their post-registration training and learning 
requirements – 15 days (90 hours) – and be prepared to submit this when they 
apply to re-register three years after their initial registration.  The Council is 
represented on the SWSI’s Child Protection Training Group and we are 
considering with that Group how best to meet the Minister’s wish that all social 
workers registered with the SSSC undertake a minimum amount of training on 
child protection issues as part of meeting their Post Registration Training and 
Learning Requirements. 
 
RECOMMENDATION 4 

The SSSC’s responsibilities include the regulation of education and training.  The 
SSSC together with its UK partners has recently undertaken a review of Care 
Awards (in Social Care and Health).  The new awards include the need for staff to 
be properly informed and prepared for child protection work.  In developing joint 
awards for health and social care the aim is to improve joint working and cross 
professional understanding.  These awards are usually undertaken by the 
following staff:-  residential child care staff, social care workers, day care workers 
and their managers. 
 
The University of Dundee delivers a multi-disciplinary child protection programme.  
This is a post qualifying course designed to equip qualified social workers for the 
complex task of undertaking work with families who abuse their children or where 
children are at risk.  The course is 15 years old and is currently under review to 
ensure it meets the requirements of employers and child protection agencies in the 
21st century. 
 
The Scottish Executive has developed a tool for safe-recruitment of workers which 
some employers have been using and do find useful.  The Codes of Practice for 
Employers issued by the SSSC make specific reference to the need for employers 
to ensure they have in place proper and safe recruitment practices. 
 
Child Protection Committees could be given clearer responsibilities for developing 
inter-agency training plans, evaluating their effectiveness and auditing 
programmes and courses to ensure they remain relevant and up to date.  They 
should also see their role as routinely auditing cases to identify both examples of 
good practice and areas where procedures and policies need improving. 
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RECOMMENDATION 7 

The SSSC as the regulator of education and training will approve and quality 
assure the new social work degree.  We will seek evidence during the approval 
process that Child Protection issues are being covered in the curriculum and that 
students are sufficiently informed about and prepared for child protection work.  
The Framework for Social Work Education in Scotland does address the 
importance of social work students being able to work across agency boundaries, 
with other professionals and communicate effectively. 
 
The SSSC is reviewing the post qualifying framework to create a system that 
encourages flexible provision of post qualifying training and widens access to 
awards.  Currently registrations of students are good but completion rates are less 
good.  The social care sector needs to develop a culture of learning and 
development and a recognition that qualifying training for social services staff is 
only the beginning and does not equip staff to be expert practitioners from the 
beginning of their careers.  The importance of employers in giving leadership and 
making sure investment in their staff is a priority cannot be over-emphasised.  
Child Protection Committee members should be showing leadership in developing 
a workforce competent to practice in child protection.  Awards and qualifying 
programmes are important but so are informal and work-based training within and 
across agencies. 
 
RECOMMENDATION 16 

The SSSC is working with the Scottish Executive Child Protection Working Group 
in relation to post registration training and learning requirements.  We are also 
participating in the Minister’s National Workforce Group, contributing to the 
development of a National Training Strategy.  Child Protection Training will be a 
feature of the draft strategy which will go out for consultation in June 2004. 
 
CONCLUSION 

Achieving a competent, confident workforce is key to the delivery of good quality 
services and to creating public confidence in care services.  Employers and their 
employees have responsibilities to ensure they are properly equipped to carry out 
child protection work, a responsible and complex task. 
 
CAROLE WILKINSON 
Chief Executive  
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APPENDIX 1 
 

DATES GEOGRAPHICAL AREA NATIONAL ORGANISATION 
April/May 2003 
 
 

Dundee City 
Western Isles 
North Ayrshire 
 

Aberlour Child Care Trust 
NCH 
Childline Scotland 
Shelter 

June/July 2003 
 
 

South Lanarkshire 
West Lothian 
 

Church of Scotland 

August/ 
September 2003 

City of Edinburgh 
 

Capability 
Sense 
Children in Scotland 
SWIIS UK 
Includem 

October/ 
November 2003 
 
 

South Ayrshire 
Dumfries and Galloway 
Aberdeenshire 
 

Barnardos 
Alzheimers Scotland 
Cornerstone 
Blue Triangle Housing 
Association 

December/ 
January 
2003/2004 
 
 

Midlothian 
Highland 
West Dunbartonshire 

Enable 
Children 1st 

Who Cares? 
Leonard Cheshire Homes 
Red Cross 
LinkLiving 

February/March 
2004 

Renfrewshire 
Aberdeen City 
 

Quarriers 
Salvation Army 
Save the Children 
The Jericho Benedictines 
Grampian Society for the Blind 

April/May 2004 Glasgow City 
 

Turning Point 
Age Concern 
Camphill Scotland 
National Foster Care 
Association 
Key Housing Association 

June/July 2004 
 
 

East Ayrshire 
East Dunbartonshire 
Shetland Islands 
Falkirk 
 
 

Scottish Society for Autism 
Penumbria 
RNIB 
RNID 
Prince’s Royal Trust  
SACRO 

August/ 
September 2004 
 
 

Scottish Borders 
Inverclyde 
Moray 
Argyll and Bute 
 

Scottish Association for Mental 
Health 
Crossroads 
Waverly Care 
Richmond Fellowship 

October/ 
November 2004 

Stirling 
North Lanarkshire 

Margaret Blackwood Housing 
Association 
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Orkney Islands  
December/ 
January 
2004/2005 

East Lothian 
Angus 
Clackmannanshire 
Perth and Kinross 

 

February/March 
2005 

East Renfrewshire 
Fife 

Barony Housing Association 
Jewish Care Scotland 

 

SUBMISSION FROM THE EDUCATION AND LIFELONG LEARNING COMMITTEE OF THE 
SCOTTISH YOUTH PARLIAMENT  

The Scottish Parliament Education Committee have asked for comments on the 
following issues: 
 
1: whether we approve or disapprove of the Bill in principle;  
 
2:  whether we consider that the Executive carried out adequate consultation with 
interested parties before the Bill was introduced; and  
 
3: any concerns we may have about particular elements of the Bill and 
suggestions as to how the Bill might be improved. 
 
1: The Education and Lifelong Learning Committee agree with the Bill in principle 
and have highlighted this in their response to the Executive consultation. 
 
2: The Committee are comfortable that the Executive have endeavoured to consult 
thoroughly with interested parties prior to the introduction of the Bill. We would, 
however, like to see consultation developed further as it is paramount to ensuring 
legislation is appropriate to young people. Therefore, we would suggest that in 
future any consultation which relate to young people between the ages of 14 and 
25 are completed in conjunction with the relating committee of the Scottish Youth 
Parliament.  
 
The School/College Collaboration consultation held an event with the Education 
and Lifelong Learning Committee last month and consulted directly with young 
people- this event was highlight successful and we commend the Executive for co-
hosting such an event. We believe that this is an appropriate, efficient, and 
suitable consultation tool in the future and would like to develop appropriate links 
accordingly. 
 
3: The Committee do have several concerns with the Bill. These concerns were 
intimated in the response to the Scottish Executive consultation, which is 
enclosed. 
The attached document provides the answers to the questions which are posed in: 
‘Ensuring improvement in our schools – A consultation paper and draft Bill’. By 
reading the above document and our response the Education Committee can 
evaluate our concerns. 
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Respondee Information Form 

Name: Kristofer McGhee MSYP 
Address: Scottish Youth Parliament, Rosebery House, 9 Haymarket Terrace, 
Edinburgh, EH12 5EZ 
 
1: responding on behalf of a group or organisation 
2: Yes 
3: Yes 
 
Response to consultation questions 

One 
 
Yes 
 
Two 
 
No. We believe that if a parent, pupil, teacher or anyone else raises an issue it 
should be investigated further. 
 
Three 
 
Yes 
 
Four 
 
Yes. It is important to ensure that the direction is justified and that professional 
advice from different sources is considered. 
 
Five 
 
Yes. This gives the Local Authorities ample opportunity to resolve the problem 
which is identified. I would recommend that Preliminary Notices receive an 
adequate response promptly, procrastination should be avoided, and that the 
problem is addressed in a timely manner. Any delay could detrimentally affect the 
education of the pupils – and this must not be permitted. 
 
Six 
 
We are unaware of the financial implications and will, therefore, not comment. 
 
Seven 
 
Yes. All educational establishments must be covered by this legislation. The 
Scottish Executive and Local Authorities have the responsibility to ensure all 
young people are being adequately educated. 
Eight 
 
Yes, consistency is important. 
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Nine 
 
We are unaware of the financial implications and will, therefore, not comment. 
 
Ten 
 
Yes, as previously noted it is vital that every young person in Education receives 
the best education possible, and no school should be able to escape scrutiny. 
 
Eleven 
 
Yes, the examples noted should suffice. 
 
Twelve 
 
Yes. 
 
Thirteen 
 
13.1  
Yes. Any possibility where there would be a risk to pupils’ welfare would justify the 
decision of ministers to not register a school. 
13.2  
Yes. No-one should be permitted to register a school if they are unable to provide 
efficient and suitable education to the pupils. 
 
Fourteen 
 
Yes. It is important to ensure that action is taken swiftly so that the education of 
pupils is not affected. 
 
Fifteen 
 
Yes. This route seems a more suitable approach. 
Sixteen 
 
Yes. A thorough investigation of the individual is necessary to ensure they are a 
‘proper person’. 
 
Seventeen 
 
We are unaware of the financial implications and will, therefore, not comment. 
 
In addition, the committee would like it to be noted that we would urge the Scottish 
Executive to enforce and allow HMIE to introduce the use of ‘spot checks’ when 
viewing schools. We do not feel that by giving schools three weeks warning prior 
to visiting them that this truly reflects the standard of education provided by the 
schools. We feel that this a significant fault of the current HMIE system and 
passionately believe that ‘spot checks’ must be introduced, that they are 
imperative to secure a true picture of the school being inspected. 
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Kristofer McGhee MSYP 
Chair, Education and Lifelong Learning Committee,  
Scottish Youth Parliament 
 

SUBMISSION FROM SOUTH LANARKSHIRE COUNCIL  

Thank you for the opportunity to make further comment on the Education 
(Ministerial Powers and Independent Schools) (Scotland) Bill.  I hope that the 
Education Committee will find the following comments helpful on the Bill's general 
principles.  The comments are directed at the three issues raised in your letter. 
 
Approval or disapproval of the Bill in Principle 

Since 1996 within South Lanarkshire Council there have been no occasions where 
HMIe have advised that schools and the authority failed to make satisfactory 
progress on all recommendations contained in their reports.  In these 
circumstances it is the view of South Lanarkshire Council that the proposals set 
out within the consultation paper for new Ministerial powers would seem 
unnecessary.   
 
Adequacy of the Scottish Executive's consultation with interested parties 

South Lanarkshire Council had full opportunity to respond to the proposals 
contained in the draft Bill.  A consultation response was forwarded to the 
Executive on 30 January 2004. 
 
Concerns with particular elements of the Bill/suggestions for improvement 

The very strong track record of positive responses by school and education 
authorities to recommendations within HMIe inspection reports would seem to 
make the need for new Ministerial powers unnecessary.   
Ministers will want to re-assure themselves that any new measure will not be 
directed in such a way as to compromise local democratic decision making. 
The very effective partnership between local authorities and HMIe in securing 
improvement in Scottish schools could be undermined by the new powers.   
The proposals limit use of the new Ministerial powers to circumstances where 
HMIe considers them to be necessary.  This identifies HMIe as sole means of 
instigating use of the new powers and therefore raises the need for HMIe 
themselves to be the subject of regulation and scrutiny. 
Action to address 'failure' would inevitably have cost implications in terms of 
staffing, training, resources and school buildings.  Against this background, it is 
therefore reasonable to disagree with the Executive’s assessment that this new 
legislation will be cost neutral. 
 
I hope that you find these comments helpful.  If you require further information 
please do not hesitate to contact me. 
 
Ken Arthur 
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SUBMISSION FROM WEST LOTHIAN COUNCIL 

Does West Lothian Council approve or disapprove of the Bill in principle? 
 
West Lothian Council considers the proposals an unnecessary intervention in the 
role and responsibility of local government and does not believe that ministerial 
intervention is necessary.  Schools and Education Authorities are committed to 
addressing HMIE recommendations and local government already has a duty to 
promote improvement as part of providing quality services to its public.  West 
Lothian Council sees no useful purpose in introducing any enforcement direction 
as Councils already comply with the recommendations of HMIE. 
 
Does West Lothian Council consider the executive carried out adequate 
consultation with interested parties before the Bill was introduced? 
 
West Lothian Council was given the opportunity to submit comments to the 
Scottish Executive. 
 
Does West Lothian Council  have any comments about particular elements of the 
Bill and suggestions on how the bill might be improved? 
 
In the view of West Lothian Council, the Bill would be improved by a fundamental 
change in approach to the proposal to give Scottish Ministers powers to require 
action by education authorities and to intervene in the affairs of education 
authorities, as set out in our previous detailed response to the Scottish Executive. 
 
The questions asked by the Scottish Executive and the answers given by the 
Council are reproduced below:- 
 
1 The proposals are similar to the Ministerial powers introduced by the Local 
Government in Scotland Act 2003 and are intended to promote consistency in the 
Executive’s approach to relations with local authorities.  Do you agree with this 
approach? 
 
 West Lothian Council considers the proposals an unnecessary intervention 
in the role and responsibility of local government. 
 
2 The proposals limit use of the new Ministerial powers to circumstances 
where HMIE considers them to be necessary.  Should the powers be limited in this 
way? 
 
 West Lothian Council does not believe that ministerial intervention is 
necessary.  There is no evidence to indicate that local authorities require national 
intervention. 
 
3 Do you agree that the scope of the education authority proposals should 
allow action after HMIE inspections of both schools and education authorities? 
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 Schools and Education Authorities are committed to addressing HMIE 
recommendations and local government already has a duty to promote 
improvement as part of providing quality services to its public. 
 
4 Any enforcement direction would be addressed to the education authority.  
This means that the authority would be responsible for complying with the 
direction.  Do you agree that this is the best way of securing improvement? 
 
 West Lothian Council sees no useful purpose in introducing any 
enforcement direction.  Councils would already be complying with the 
recommendations of HMIE.  
 
5 The proposals outline a two-stage process to give education authorities a 
formal opportunity to explain their position.  Do you agree with a two-stage 
process? 
 
 West Lothian Council believes that from evidence available local authorities 
will have taken the necessary steps to secure necessary improvement thus 
making the two stage proposal unnecessary.  
 
6 We consider these proposals in relation to education authorities to be cost-
neutral.  Do you agree?  If not, what financial impact do you think these changes 
will have for education authorities?  It would be helpful if these could be split 
between one-off and ongoing costs, plus any evidence you have to explain your 
conclusions. 
 
 Recommendations would be met from prioritisation of existing budgets as at 
present. 
 
7 Do you agree that grant-aided schools should also be covered by this 
legislation? 
 
 There should be consistent application of registration and regulation of 
grant-aided schools and local authority schools. 
 
8 Do you agree that the procedures for grant-aided schools should be similar 
to those for education authorities? 
 
 As for 7 above. 
 
9 We consider these proposals in relation to grant-aided schools to be cost-
neutral.  Do you agree? If not, what financial impact do you think these changes 
will have?  It would be helpful if these could be split between one-off and ongoing 
costs, plus any evidence you have to explain your conclusions. 
 
 The council does not have the necessary information to respond. 
 
10 In the definition of an independent school, we plan to remove the reference 
to the minimum number of pupils so that no school escapes appropriate scrutiny.  
Do you believe this is the correct approach? 
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 As for 7 above – all school provision should be regulated in a consistent 
manner. 
 
11 What type of information do you think should be necessary for a person 
who wishes to operate an independent school to give before the school can be 
registered?  Do the examples given under Registration of an independent school 
on page 20 form a useful basis? 
 
 Yes.  Financial viability would seem a reasonable aspect of information to 
be requested and verified. 
 
12 Do you agree with the proposal to remove provisional registration and 
replace it with a power to set conditions on the operation of the school? 
 
 As for 7 above. 
 
13 Do you agree that Ministers should, in addition to the existing grounds, be 
able to refuse to register a school if they are not satisfied: 
 
13.1 that the welfare of pupils will be adequately safeguarded and promoted; or 
 
  Yes 
 
13.2 that efficient and suitable education will be provided? 
 
  Yes 
 
14 Do you agree that the time specified for the managers to take the 
necessary action outlined in any notice of complaint should be appropriate to the 
circumstances and therefore potentially shorter than 6 months? 
 
 As for 7 above. 
 
15 Do you agree that the Independent School Tribunal should be abolished 
and the route of appeal transferred to the Sheriff Principal? 
 
 The council does not have a view 
 
16 Do you think it is appropriate to look at the individual(s) involved in running 
the school when considering whether the proprietor is a “proper person”? 
 
 Yes.  
 
17 What financial impact, if any, do you think these changes will have?  It 
would be helpful if these could be split between one-off and ongoing costs, plus 
any evidence you have to explain your conclusions.  
 
  The council does not have a view. 
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FINANCE COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

12th Meeting, 2004 (Session 2) 
 

Tuesday 20th April, 2004 
 
Present: 
 
Ms Wendy Alexander Mr Ted Brocklebank 
Fergus Ewing (Deputy Convener) Kate Maclean 
Des McNulty (Convener) Jim Mather 
Dr Elaine Murray Jeremy Purvis 
John Swinburne  
 
School Education (Ministerial Powers and Independent Schools) (Scotland) 
Bill: The Committee took evidence on the Bill's Financial Memorandum from- 
 

Graham Donaldson, HM Senior Chief Inspector and Stuart Robinson, Head of 
Corporate Services, HM Inspectorate of Education. 
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School Education 
(Ministerial Powers and 

Independent Schools) (Scotland) 
Bill: Financial Memorandum 

12:15 
The Convener: Agenda item 5 is consideration 

of the School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill, which was 
introduced on 29 March by Peter Peacock. To 
assist us with our scrutiny of the bill’s financial 
memorandum, we have with us two witnesses 
from Her Majesty’s Inspectorate of Education: 
Graham Donaldson is senior chief inspector, and 
Stuart Robinson is head of corporate services. I 
welcome them both to the committee. We will take 
evidence on the bill from Executive witnesses next 
week. This is an opportunity for the committee to 
ask questions of the inspectorate. Do the 
witnesses want to make a brief opening 
statement? 

Graham Donaldson (Her Majesty’s 
Inspectorate of Education): No, I do not think so. 
We have provided the committee with some 
written comment in advance, and I am happy to 
answer questions. 

The Convener: Okay. I invite members’ 
questions on the financial memorandum. 

Dr Murray: Your policy document mentions the 
fact that although the initial draft suggested that 
the bill would be cost neutral, most of the 
respondents to the consultation felt that it would 
not be. As a result, the administrative costs that 
are associated with the bill are now detailed in the 
financial memorandum. Can you explain how 
those figures were arrived at, given that the initial 
judgment was that there would be no on-costs? 
How did the revision of the costs come about? 

Graham Donaldson: From the perspective of 
the inspectorate, two things are important in 
relation to the bill. First, we see the ministerial 
powers as a last resort; therefore, we regard their 
financial implication for us as likely to be minimal. 
Secondly, the process of inspection will not 
change as a result of the powers of intervention. 
The bill introduces a possible new end to a 
process that is already in being. Therefore, in 
looking at the financial implications of the bill, we 
are focusing on the extra piece of work that we 
might have to do to satisfy that final stage of the 
process. As I hope is clear in our paper, we 
anticipate that that work should be fairly minimal. 

We are talking about an element that is to do 
with HMIE staff time, both for those who have 
been involved in the inspection and for more 
senior staff in undertaking any necessary 
additional work in going back to the authority or 

the school that has been inspected to perform final 
checking out of the nature of any referral that we 
make to ministers. As you will see, the figures that 
we propose are very small in the context of the 
inspectorate’s total budget. I anticipate that the 
costs would simply be absorbed within our normal 
working budget, to which we are not seeking any 
addition. 

Initially, it was assumed that the bill would be 
cost neutral, but we have teased that out a little bit 
more for the benefit of the committee and we have 
shown what it would mean for the reallocation of 
resources internally in the inspectorate. 

Dr Murray: I accept that the intention is that the 
ministerial powers should be used very sparingly, 
but I presume that there would be costs for local 
authorities if the powers were ever used. For 
example, costs might be involved if authorities 
were directed to provide a service that they were 
not providing. I presume that the Executive’s view 
of those costs is that, as the authorities are funded 
to do that work anyhow, it is their failure if they do 
not meet their responsibilities and they should 
therefore find that money from within their own 
resources. 

Graham Donaldson: Yes. As I said, it is part of 
an on-going process. As we go through the 
process of inspection, we make recommendations 
that are related to improving the quality of 
education for young people. The ministerial 
powers would be used only if there were serious 
concerns about what was happening in an 
individual school or authority in relation to the 
quality of education that young people were 
receiving. Therefore, the expenditure that an 
authority would have to engage in would be an 
expenditure that it should have engaged in 
anyway to provide the necessary education that it 
should provide for the youngsters. 

Fergus Ewing: I have a question on the same 
topic. It concerns the point that is set out in 
paragraph 74 on page 25 of the explanatory notes, 
which relates to part 1 of the bill and the power of 
Scottish ministers to require action by schools or 
by education authorities. Paragraph 74 states the 
Executive’s position, which I presume is your 
position: 

“We do not associate any costs involved in implementing 
any action specified in a direction.” 

It goes on to state: 
“Several authorities, in their responses to the 

consultation, identified potential implementation costs or 
costs associated with redistributing resources. We have 
examined this issue again and concluded that such costs 
would not be attributable to the Bill.” 

I presume that that relates to the point that was 
made by Dr Elaine Murray. If education authorities 
or schools have not done things that they should 
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have done, that has nothing to do with the 
passage of the bill; they should have been doing 
those things anyway. 

The committee has to take a view about public 
finances as a whole. Could you share with us the 
view of local authorities? I do not think that we 
have heard from them individually about the scale 
of whatever extra costs they might envisage to be 
required. Did any of the respondents put figures 
on their concerns, or did they just highlight general 
concerns? I would welcome some amplification of 
local authorities’ concerns—although I appreciate 
that you are not a spokesperson for local 
authorities. 

Graham Donaldson: Nor am I a spokesperson 
for the Education Department—and I think that 
that line of questioning, about assumptions of 
costs to authorities, would be more appropriate for 
the department. That is not part of the 
inspectorate’s direct engagement with the 
process. 

Fergus Ewing: That is fair enough—I just 
wondered whether you could flag up any 
information for us, before we speak to the relevant 
Executive officials. We can put that question to 
them next week. 

I want to ask about some of the assumptions 
underlying the relatively small extra costs that the 
financial memorandum contains. I refer to table 2 
of the memorandum, at page 30. The additional 
costs for HMIE in years 1, 2 and 3 are described 
as between £18,000 and £27,000, between 
£8,500 and £10,500 and £5,500 respectively. My 
understanding is that those costs depend on 
assumptions about the number of establishments 
that need to be covered. You have given 
estimates of between four and six establishments 
in the first year of implementation, and you cite a 
cost per school of £5,500. How did you arrive at 
the number of schools that it is assumed would be 
affected by the bill if it becomes law? 

Graham Donaldson: The additional 
registrations apply only to schools that now come 
under the scope of the registrar but which did not 
previously do so; that includes schools that have 
fewer than five pupils. At the moment, we have no 
engagement with places with less than five pupils, 
which are not defined as schools. The bill 
introduces the possibility of such establishments 
being brought within the registration process. The 
information that is available to us suggests that a 
very small number of schools that were not 
hitherto part of the process would be brought 
under the process in year 1, hence the range of 
four to six schools. It is hard to be sure but we are 
assuming that, thereafter, one additional school of 
fewer than five young people will be brought into 
the process per year. That is what underlies the 
costs that we have given the committee. 

Jeremy Purvis: The fact that you are here is 
very welcome, Mr Donaldson. My constituency is 
Tweeddale, Ettrick and Lauderdale, which has had 
many excellent reports about its schools, although 
a number of reports have been made into the 
Scottish Borders education authority in recent 
years. If the improvements that have taken place 
had not been made, I would have thought that the 
inspectors might have needed to get involved, as 
the situation could have been one in which 
ministerial direction was required over the failure 
of a local authority to make improvements. 

You say in your written submission that you 
anticipate that the powers would probably be used 
one or two years after the follow-up visits, should 
no improvements have been made. The timescale 
was much shorter in the case of the Borders, and 
your involvement was much deeper. If the powers 
in the bill are used, might that be done over a 
shorter period than is suggested, with greater or 
more in-depth involvement, which would mean 
that your costs could be considerably higher? 
Improvements had been made in the Borders, but 
if they had not been, we would have expected 
considerable costs to be incurred, and such costs 
have not been highlighted in the financial 
memorandum. 

Graham Donaldson: Under the current 
procedures, engagement with the authority 
continues following an initial inspection, and that 
was the case in the Borders. 

We have a network of district inspectors, each of 
whom has responsibility for two authorities. After 
any inspection that we undertake, there is 
engagement between the district inspector and the 
authority on the improvement process. The 
inspection strategy in which we are now engaged 
is different from the one described, which was the 
process of inspection with follow-up after one or 
two years. We are moving into a situation where 
the normal strategy will be one of continued 
engagement with a school or authority, where that 
is justified. 

Once again, that is not an additional cost 
resulting from the bill; it is a reconfiguration of our 
inspection strategy, which has already taken 
place. It is part of the proportionate approach to 
inspection that now characterises the way in which 
we work. When I talk about the bill being the 
culmination of the process, it is the culmination of 
that process. It is correct that that could mean that 
engagement in particularly serious circumstances 
could occur much sooner than a year or two years 
after an inspection, but that would be the case 
anyway, and it will be the case, irrespective of 
whether the inspection culminates in a 
recommendation to the minister. 

Mr Brocklebank: Paragraph 87 of the financial 
memorandum states: 
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“The cost of registering a school to HMIE is estimated to 
be £5500 based on a school of up to 30 pupils.” 

Does that cost fall on the school, or does it fall on 
the inspectorate? 

Graham Donaldson: It falls on the 
inspectorate’s budget. The figure is based on an 
additional inspection, which we estimate at 
£4,500, and a follow-up inspection about a year 
later, which we estimate at £1,000. 

Mr Brocklebank: How does that relate to the 
figure of between £18,000 and £27,000? 

Graham Donaldson: The £18,000 is four times 
£4,500. It does not include the follow-up, because 
there would be no follow-up inspection in the first 
year. The £18,000 is four times £4,500, and 
£27,000 is the cost of six inspections. 

Mr Brocklebank: Paragraph 88 states: 
“The additional costs for follow-up inspections in the 

second year on the same basis would be between £4000 
and £6000.” 

Where did those figures come from? How do they 
relate to the figures that you have given us? 

Graham Donaldson: If we inspected four 
additional schools in year 1, those four schools 
would be liable to follow-up in year 2. The £4,000 
for four schools is £1,000 per school, which is the 
cost of the follow-up. It is the consequence of the 
additional schools. That additional money falls out 
of the process as we move to a situation—if it 
proves to be the case—of one additional school 
being registered, in which case there will be one 
additional inspection and one additional follow-up 
in each year, once we get beyond year 3. 

The Convener: On behalf of the committee, I 
thank you for coming along and answering our 
questions. We will speak to the Executive officials 
next week. 
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School Education (Ministerial 
Powers and Independent 
Schools) (Scotland) Bill: 
Financial Memorandum 

11:18 
The Convener: Agenda item 2 is further 

consideration of the financial memorandum on the 
School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill. With us from 
the Executive are Rachel Edgar, the bill team 
leader, Isla Jack, a bill team member, and Donna 
Bell, the education and finance team leader. Do 
you wish to make an opening statement? 

Rachel Edgar (Scottish Executive Education 
Department): No. We are happy just to answer 
questions. 

The Convener: I invite questions from 
members. 

Fergus Ewing: I will step willingly into the 
breach. I believe that in the bill’s financial 
memorandum and explanatory notes, there is a 
statement that the Convention of Scottish Local 
Authorities—or at least the local authorities that 
expressed their views—does not agree that the 
powers that the bill would confer are necessary. 
Do you want to comment on that? 

Rachel Edgar: COSLA and a majority of local 
authorities expressed that view in response to the 
consultation. Your question on that might be better 
directed to the minister. 

Fergus Ewing: Can you share the line of 
argument with us? 

Rachel Edgar: The bill seeks to fill an identified 
gap in the legislation. There is a duty on ministers 
to secure improvement in all Scottish schools and 
a gap has been identified whereby there is no 
specific power available to ministers to ensure that 
an education authority—or grant-aided school—
acts on recommendations that Her Majesty’s 
Inspectorate of Education makes in relation either 
to the authority or to schools. 

Fergus Ewing: Perhaps the question is for the 
lead committee or ministers to answer, but our job 
is to consider the bill’s financial implications. If a 
body such as COSLA says, as it has done, that a 
major part of the bill is unnecessary, it is legitimate 
for us to consider whether, if that view is correct, 
we are wasting the total cost of the bill, no matter 
how small, not to mention parliamentary time. If 
you could give us a little more of a glimmering of 
ministers’ line of argument, that would be helpful, 
because that was not explained in the documents 
that I read and I thought that it was a serious point 
to raise. However, I would understand if you feel 

that it is a policy matter on which you cannot 
comment. 

Rachel Edgar: Perhaps I can offer clarity about 
what the Minister for Education and Young People 
has said on the point. He has made it clear that he 
believes that although the powers available to 
ministers will be used rarely, it is necessary to 
have them in case they are needed. 

Jeremy Purvis: The witnesses might have read 
the Official Report of our questioning of Her 
Majesty’s Inspectorate of Education, in which I 
raised a point about the standards of education 
authorities rather than individual schools. Although 
ministers’ using the powers to require action might 
be a rare occurrence, it is likely to be an extremely 
serious occurrence and local authorities might 
seek to go down a legal path to defend either their 
record or their practices. Has that possibility, 
which might be a burden on the public purse, been 
considered? 

Rachel Edgar: Yes. We considered carefully 
the responses that we received to the 
consultation. A number of authorities raised a 
concern that taking the action that would be 
required of them might have financial implications. 
However, in the vast majority of cases, authorities 
implement HMIE recommendations without access 
to additional resources. A considerable amount of 
money is made available to authorities to provide 
education in their area. We took the view that that 
existing funding would be adequate for authorities 
to do what they were asked. 

Jeremy Purvis: There are examples elsewhere 
in the UK, in both education and health, whereby if 
there is a consistent failing, hit squads are sent in 
or other emergency measures are taken—there 
have certainly been examples of that in the health 
service in Scotland. Such measures might not be 
a direct consequence of the bill, but it might be for 
the minister to decide to take them. From my 
reading of the bill, it seems that the measures that 
could be taken include sending hit squads or 
management into education authorities or schools. 
That might happen if there was consistent failing 
and it would represent a considerable cost. 

Rachel Edgar: It might be worth clarifying that, 
in contrast with the English situation, in Scotland 
the action rests with the authority. There is no 
question of the running of schools or authorities 
being taken over by ministers; the power will allow 
ministers to require the authority to take specific 
action. 

Jeremy Purvis: Is there anything in the 
directions that ministers would give that would 
preclude their having the power to instruct 
authorities to carry out work or to support the 
management of the authority, which could involve 
placing officers at the centre of an education 
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authority with a direct role or seconding other staff 
to the authority? I could not see anything in the bill 
that would prevent that from being part of the 
ministerial direction. 

Rachel Edgar: At present, authorities 
sometimes draw in mentors or secondees from 
other areas to help them implement 
recommendations of HMIE reports. 

Jeremy Purvis: It seems odd that you think that 
if the extent of a problem was such that an 
authority received a ministerial direction, it would 
be unlikely that the Executive would send in staff 
to support it. I believe that it would be extremely 
likely. If there had been consistent failings in an 
education authority, I would be surprised if the 
minister said, “You’ve given me no feeling at all 
that you’re going to be able to improve, but here’s 
a further direction, which we may well review in a 
few months’ time.” The minister would say, “Your 
management process has to change. Either we 
will put in new managers or we will have close 
reporting with the centre.” Such action could have 
considerable cost, but it is not mentioned in the 
financial memorandum. 

Rachel Edgar: I want to be clear about this. The 
policy intention is that the local authority would be 
required to take the action; the minister would not 
be placing somebody within the authority. 

Jeremy Purvis: Indeed, but nothing in the bill 
would prevent that from happening and it would be 
likely to happen, given existing practice and given 
the severity of a situation that would cause the 
minister to implement a direction. However, there 
is no consideration of it as an option. Given some 
of the submissions that you have received and 
given that we are discussing the financial 
implications, it would have been appropriate for 
you to consider it. There would be major 
implications if such action were taken. 

Rachel Edgar: In reaching a conclusion about 
not including implementation costs in the financial 
memorandum, we also considered timescales. 
Given the timescale of HMIE reports, we did not 
consider that an authority would be required to 
take action quickly or to shift resources rapidly 
from another area. HMIE generally conducts a 
follow-through inspection one or two years after 
the initial report and recommendations. In that 
time, the authority would be able to plan its 
budgets accordingly in order to meet the 
recommendations. 

Jeremy Purvis: That is interesting, because it is 
slightly at odds with the response that I received 
from the inspectorate. I gave the example that in 
the Borders case there was a lot more regular 
active contact with the inspectorate, rather than 
just the normal cycle of contact. The HMIE witness 
told me that given the new regime that is in 

place—there is a much more regular quality 
contract—there would not be the same period 
between reviews. Therefore, the likelihood is that if 
action was going to be taken in a serious 
situation—I said at the beginning that the powers 
would be used extremely rarely, when there had 
been maladministration or severe 
mismanagement—the timescale would be a lot 
more dramatic. I do not think that the minister 
would issue a direction and then say, “I’ll come 
back in two years.” 

Rachel Edgar: I referred to the formal follow-
through because the powers would be triggered 
after it had taken place. I agree absolutely that the 
model of proportionate follow-through inspections 
means that HMIE has much more regular contact 
with authorities, as do officials from the Executive. 
We would expect to have regular meetings with 
the authority in the period between publication of 
the initial report and the follow-through inspection. 
Nonetheless, HMIE has to leave a reasonable 
period of time for the authority to take action 
before it formally inspects again. That is the 
timescale to which I referred. 

Jeremy Purvis: Thank you. 

Dr Murray: On the issue that Jeremy Purvis was 
pursuing, could it not be argued that authorities 
are funded by the Executive to undertake certain 
functions and that, if they fail to do so, there is no 
reason why the Executive should give them more 
money to enable them to do the things for which 
they are being paid anyway? That might be part of 
the argument for why the costs of the action are 
not included in the financial memorandum; 
authorities are expected to fulfil the functions 
anyway. We have stressed that the Executive 
does not expect to use the powers often. How 
have you assessed the costs of ministers’ taking 
action? On what basis have you calculated those 
costs? How often would that action be taken—
once a year, twice a year or once in every five 
years? 

Rachel Edgar: In the response to the 
consultation, several authorities and respondents 
raised issues about administrative costs, so we 
thought that it might be useful if we did our best to 
try to calculate those costs. We calculated them 
on a per-use basis, because it was difficult to 
speculate about how often the power might be 
used in a particular year. To satisfy ourselves that 
there would be no need for extra resources as a 
result of a knock-on effect on the HMIE budget, we 
assumed that the power would be used at most 
once per year in a school and once per year in an 
authority. 

The Convener: Thank you. 
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School Education 
(Ministerial Powers and 

Independent Schools) (Scotland) 
Bill: Stage 1 

The Deputy Presiding Officer (Murray Tosh): 
The next item of business is a debate on motion 
S2M-1119, in the name of Peter Peacock, that the 
general principles of the School Education 
(Ministerial Powers and Independent Schools) 
(Scotland) Bill, be agreed to. 

15:41 
The Minister for Education and Young People 

(Peter Peacock): In Scotland, we have high 
expectations of our schools and we set high 
standards for them. No child should suffer 
because we have not done enough to secure the 
best for them in their education. 

We are doing many things to improve education. 
We are working to reform the curriculum, to 
increase pupil choice, to simplify and reduce 
assessment in our schools, to reduce class sizes 
and to increase the number of specialist teachers 
working in primary schools. Those and many other 
measures will reap rewards for Scottish education. 
The bill is by no means the only method by which 
we seek to drive improvement, but it is a crucial 
part of the whole picture. 

The key powers that we are seeking in the bill 
are last-resort powers to bring about change in a 
school or an education authority when inspectors 
believe that that is essential and would not happen 
through normal means. 

The Standards in Scotland’s Schools etc Act 
2000 placed ministers under a statutory duty to 
secure improvements in school education. I take 
that responsibility seriously and I am willing to be 
accountable for delivery of that improvement. That 
act also established an improvement framework in 
school education with distinct roles for schools, for 
education authorities, for Her Majesty’s 
Inspectorate of Education and for ministers. The 
legislation that we are proposing to Parliament fits 
into that improvement framework. It will also 
update legislation that governs independent 
schools. It is part of our determination to ensure 
that we are equipped to continue to drive up 
standards so that no child is being given second 
best in the system. 

Part 1 of the bill will introduce new ministerial 
powers in relation to education authorities and 
their schools and in relation to grant-aided 
schools. Part 2 will change the existing legislation 
on independent schools to modernise the 
provisions that apply to them. 
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I have heard arguments that I do not need those 
new powers or that they are unnecessary. 
However, I would not be here to present the bill to 
members today if that were the case. I see 
inspection as playing a central role in improving 
the education of our young people. HMIE carries 
out inspections in our schools and our education 
authorities and it publishes reports on the basis of 
those inspections. That ensures that all parties are 
clear about what needs to be done following an 
inspection report. Education authorities are then 
responsible for making any necessary changes. 

HMIE has no legal power to enforce its 
recommendations; HMIE is not a regulatory body, 
nor does it wish to be so, but it is right—given the 
central role of HMIE in the improvement process—
that the new powers that are proposed in the bill 
will be triggered by a referral from HMIE. 

Murdo Fraser (Mid Scotland and Fife) (Con): 
Will the minister tell us how many times his 
existing powers under section 70 of the Education 
(Scotland) Act 1980 have been used? 

Peter Peacock: The existing powers under 
section 70 of the 1980 act have been used 
extremely rarely—I am aware of one 
comparatively recent case in relation to the City of 
Edinburgh Council. As I will explain, that is partly 
because those powers are prescribed in relation to 
clear breaches of statutory duties and HMIE 
reports are not subject to that. 

Before HMIE refers an authority or school to 
ministers, it would need to have inspected the 
authority or the school and to have identified 
actions that will be required to secure 
improvement. Only after it had come to the 
conclusion that satisfactory action had not been 
taken and had judged the matter, in its 
professional opinion, to be sufficiently serious to 
warrant an enforcement direction, would HMIE 
recommend such an action to ministers. Four 
serious steps would therefore have to be taken 
before the power could be used. 

The Education Committee has been scrutinising 
the bill and has highlighted the matter in its stage 
1 report. I understand and appreciate the 
committee’s comments and, like the committee, I 
want the new powers to operate only when serious 
matters are at stake. In the light of the committee’s 
observations, I will undertake to explore the 
possibility of an amendment to the bill to make that 
clearer. In so doing, however, I do not want to limit 
unduly the scope of HMIE to act when it considers 
action to be necessary. 

Under section 70 of the Education (Scotland) 
Act 1980, I have extensive powers to intervene 
when a breach of a statutory duty occurs. 
However, failure to implement HMIE 
recommendations does not of itself constitute a 

breach of statutory duty, so the section 70 powers 
cannot be used effectively when a council does 
not pursue the improvement that HMIE requires—
which brings us to the point that Murdo Fraser 
made. The bill proposes a more proportionate 
ministerial power. 

Mr Brian Monteith (Mid Scotland and Fife) 
(Con): Will the minister give way? 

Peter Peacock: I will give way, although I am 
conscious that I am short of time. 

Mr Monteith: The minister explains that the fact 
that the section 70 powers have not often been 
used does not mean that the bill is not needed. 
However, I recall that the Executive argued that 
section 28 of the Local Government Act 1988—or 
section 2A of the Local Government (Scotland) Act 
1986—should be abolished because it was not 
used. Surely there is an inconsistency in the 
Executive’s rationale. 

Peter Peacock: There is inconsistency in the 
rationale that exists in Brian Monteith’s mind if he 
is trying to link the two issues. 

Many authorities have already put in place 
effective quality assurance mechanisms to identify 
problems and use those mechanisms to ensure 
that HMIE’s recommendations are acted on. Such 
authorities have no reason to fear the bill. The key 
point is that if HMIE tells me that the necessary 
improvements are not taking place, I need to have 
the power to take action to ensure that pupils’ 
education does not suffer. I hope that the need to 
use the proposed powers will be very rare indeed. 
However, if something were to go wrong, it would 
be no excuse for ministers to say that although 
they had realised in 2003 that they did not have 
the necessary powers, they had taken no action to 
seek them. 

I turn to the provisions for independent schools. 
My duty is to secure improvement in the quality of 
education in all schools in Scotland. I think that 
there is broad consensus that an update of the 
legislation on independent schools is overdue. I 
welcome the Education Committee’s detailed 
consideration of the proposed changes. The 
extension of the definition of an independent 
school to schools that have fewer than five pupils 
will enable me to ensure that all children receive a 
proper education, regardless of what school they 
attend. 

The bill will abolish the concept of provisional 
registration and replace that with a power for 
ministers to set conditions on the operation of the 
school. We want to be sure that even before a 
school opens we have all the information that we 
require to be confident that the school can provide 
quality education and that it can secure the safety 
and welfare of the children who will be in its care 
from day to day. The provisions are in line with the 
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Scottish Commission for the Regulation of Care’s 
registration system and will help to ensure a 
consistent approach for schools that have 
boarding provision. Concern has been expressed 
about the proposed ministerial power to set 
conditions. I give an absolute assurance that the 
power is being sought to allow us to respond more 
flexibly to individual situations, rather than to 
enable us to set national standards in the way that 
has happened down south. Again, I make it clear 
that I am happy to consider amendments at stage 
2 that could clarify that. 

The current notice of complaint procedure is 
inflexible. Schools are given six months to comply 
with any actions that are specified in a notice of 
complaint, which is not always appropriate. The 
proposed changes to the procedure will mean that 
an appropriate time limit for action would be set for 
each case. 

The independent schools tribunal meets 
extremely rarely; indeed, its most recent meeting 
took place in 1997. The bill will therefore remove 
what is now an archaic tribunal and it will amend 
the appeals process. 

Finally, I have noted the recommendations that 
the Subordinate Legislation Committee made, 
which were supported by the Education 
Committee, regarding the use of the affirmative 
procedure in a particular circumstance. Again, I 
will be happy to consider an amendment at stage 
2. 

I thank the Education Committee for its 
consideration of the bill and for its 
recommendation that the bill’s general principles 
be agreed. The bill is small, but it is important. It 
will ensure that ministers have the powers that 
they need to require improvement in schools, 
when that is needed. It will also provide 
modernised powers to regulate independent 
schools. The powers in the bill are proportionate to 
their objectives and will ensure that ministers can 
be properly held to account for their 
responsibilities by Parliament. I commend the bill 
to Parliament. 

I move, 
That the Parliament agrees to the general principles of 

the School Education (Ministerial Powers and Independent 
Schools) (Scotland) Bill. 

15:50 
Brian Adam (Aberdeen North) (SNP): The 

minister has not made the case for ministerial 
intervention powers at all. The Scottish National 
Party does not support the general principles of 
the School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill because we 
believe the bill to be unnecessary. The minister 
has not explained any circumstances in which the 

powers might be used and he has not offered any 
evidence that there is demand for the powers. 
Rather than introduce legislation, the Executive 
should monitor—for perhaps three years—the 
newly introduced inspection process. Only if the 
system is not working should the Executive 
perhaps consider whether ministerial powers are 
needed and worthy of Parliament’s attention. 

Rhona Brankin (Midlothian) (Lab): Does the 
member agree that ministers should be 
accountable to the public and Parliament for 
securing improvements in Scotland’s schools? If 
so, how can he possibly vote against the bill? 

Brian Adam: Two different elected bodies are 
responsible for schools and primacy lies with local 
authorities. They have their own mandate; 
Parliament was at great pains to provide local 
authorities with a power of general competence. 
This bill will undermine that power. 

Peter Peacock: I hope that it would never 
happen, but if a local authority were not making 
necessary changes following an HMIE 
recommendation—Brian Adam should remember 
that we are talking about an HMIE 
recommendation—what would the SNP do? 

Brian Adam: The minister is trying to do away 
with a power that has actually been used—
although not for 27 years—so I do not see why the 
hypothetical question that he asks requires an 
answer. It is for him to justify his actions and to 
consider what they are likely to lead to. 

The ministerial powers are unnecessary 
because there is no evidence that 
recommendations from Her Majesty’s Inspectorate 
of Education are not taken seriously or not acted 
on by local authorities. This bill is therefore not so 
much a bill as a contingency measure—one that 
the minister has said would be rarely used. I 
suspect that it would never be used. At the 
moment, inspectors, education authorities and 
individual schools work together in a strong 
partnership for the benefit of pupils. Are we not 
therefore using a sledgehammer to crack a nut? 

The ministerial powers of intervention that the 
bill seeks to impose on schools show a lack of 
trust in local authorities, which will disrupt the 
existing relationship. In its submission to the 
consultation, the Convention of Scottish Local 
Authorities argued that to give 
“ministers a new power to intervene to direct local 
authorities to take specific action relating to individual 
schools is pre-emptive and unnecessary.” 

Recently, concerns have been expressed about 
an education authority—I am talking about the 
crisis at Scottish Borders Council. However, that 
situation was resolved without the powers that the 
minister now seeks. That is how things should be 
done. There was no need for ministerial 
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intervention then and there is no need for 
ministerial intervention now. Executive officials 
have failed to provide evidence of cases in which 
the new legislation might have been used, and the 
Headteachers Association of Scotland concluded 
that it could not foresee a situation in which the 
proposed powers would be needed. 

An illustration of the discrepancy between the 
proposed legislation and the actual situation is that 
the Highland Council referred to the bill as being a 
“sledgehammer to crack a nut”. 

Experience and the current situation simply do not 
justify the ministerial powers of intervention. 

Murdo Fraser rightly pointed out that sufficient 
legislative powers exist, in the words of the 
consultation paper, 
“to secure improvement in the quality of school education in 
Scotland.” 

The Standards in Scotland’s Schools etc Act 2000 
can be interpreted as providing a catch-all for 
duties and responsibilities in education. There is 
therefore no gap between existing legislation and 
the powers that are required for ministers to carry 
out their duties. There has been no problem in the 
past, so why is there now a problem, all of a 
sudden? 

Technically speaking, the sections on 
independent schools could stand alone as 
legislation. Updating of legislation that affects 
independent schools does not depend on 
ministerial powers, so both things should not be 
proposed in the same bill. The Educational 
Institute of Scotland suggests that it would have 
been more logical to have handled the two matters 
in separate bills. 

The bill is a waste of Parliament’s time, which 
could be much better used for meaningful 
legislation to address, for example, the rising 
problems of classroom indiscipline and the 
consequential effects on pupils’ education and 
staff morale and health. Before we spend time on 
unnecessary legislation and on debating whether 
there will be minor amendments at stage 2, we 
need to decide whether there is sufficient 
justification for the bill’s general principles. The 
Scottish National Party will oppose the bill—which 
is rather unique—because we feel that it is such a 
waste of our time. 

15:55 
Lord James Douglas-Hamilton (Lothians) 

(Con): I cannot but feel the force of Brian Adam’s 
words. Few coalition bills can have been received 
by local authorities with such a total lack of 
enthusiasm—not to mention implacable 
opposition, in some cases—as this one. It is 
strange that there should be such a total lack of 

meeting of minds between a Labour-led coalition 
and Labour local authorities. I am the first to stress 
that HMIE has performed and does perform a 
great service. That is not, to be frank, in dispute 
and nor should it be. What is at issue is the 
sincere concern of many local authorities that the 
powers in part 1 of the bill are unnecessary. 

It seems to me that there are no fewer than five 
reasons why the bill is not necessary at this point 
in time. First, section 70 of the Education 
(Scotland) Act 1980 states: 

“If the Secretary of State is satisfied … that an education 
authority, a School Board, the managers of a school or 
educational establishment, or other persons have failed to 
discharge any duty imposed on them by or for the purposes 
of this Act or of any other enactment relating to education, 
the Secretary of State may make an order declaring them 
to be in default in respect of that duty and requiring them 
before a date stated in the order to discharge that duty.” 

The Deputy Minister for Education and 
Young People (Euan Robson): The member 
referred to a duty. Does he accept that that does 
not apply when an HMIE report is produced? That 
is the whole point of the bill. In that context, there 
is no duty to do what an HMIE report 
recommends. Therefore, we need to fill that gap 
so that it is consonant with the existing act. 

Lord James Douglas-Hamilton: I do not 
accept that assertion. As well as section 70 of the 
1980 act, section 2 of the Standards in Scotland’s 
Schools etc Act 2000 is relevant. That section 
imposes a duty to secure improvement in the 
quality of education if an HMIE report is not being 
acted on—ministers are given the power to act. If 
ministers came to Parliament and said that they 
were having difficulty because this or that local 
authority was refusing to implement improvements 
that were recommended, I would believe that they 
had a case for the bill. However, there is no 
evidence that that is the situation. Aberdeenshire 
Council wisely said: 

“It is not clear that the new legislative powers are 
necessary with regard to enforcement … it is at least 
arguable that these powers are covered within section 70 of 
the Education (Scotland) Act 1980.” 

That leads me to my second point, which is that 
there is no evidence that local authorities are not 
taking HMIE recommendations seriously. South 
Lanarkshire Council stated: 

“Since 1996 … there have been no occasions where 
HMIe have advised that schools and the authority failed to 
make satisfactory progress on all recommendations 
contained in their reports. In these circumstances … the 
proposals set out within the consultation paper for new 
Ministerial powers would seem unnecessary.” 

It is impossible for me not to have great sympathy 
with the Labour group on South Lanarkshire 
Council, because the existing powers that are 
contained in section 70 of the 1980 act have been 
used only once since 1980. Therefore, nobody 
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could possibly claim that local democracy in 
Scotland is totally at loggerheads with HMIE. 

Mr Jamie Stone (Caithness, Sutherland and 
Easter Ross) (LD): Will the member take an 
intervention? 

Lord James Douglas-Hamilton: I have given 
way once and I have a lot to say. I have got only 
two more minutes. 

The third reason for opposing the bill is perhaps 
even more compelling—the new proportionate 
inspection system has just been brought in. Surely 
the new system should be given time to prove 
itself without being subject to further reforms so 
soon after its creation. 

Alex Easton of the Headteachers Association of 
Scotland said: 

“Ideally, I would hold the proposal in abeyance and 
review the situation in two or three years.”—[Official Report, 
Education Committee, 12 May 2004; c 1348.]  

The fourth point is that part 1 of the bill will 
undermine local democracy and will shift power 
from local to central Government. The Convention 
of Scottish Local Authorities expressed grave 
concern about that. That leads me to the fifth 
point, which concerns COSLA’s view that the bill 
was a waste of parliamentary time. That is very 
strong language for a Labour councillor to use 
about a bill that has been produced by a Labour-
led coalition. Parliament should take note of that. 

I urge colleagues to concentrate on major 
educational issues instead of being sidetracked by 
an issue that is substantially untested and 
uncertain. The Executive’s case for the bill is, as 
yet, not proven. 

16:00 
Robert Brown (Glasgow) (LD): The School 

Education (Ministerial Powers and Independent 
Schools) (Scotland) Bill is a modest piece of 
legislation as such things go, but its proposals are 
hardly equivalent to the English-style hit squads or 
e-squads. I think that we need to take a sensible 
and proportionate response in our approach to the 
bill today. 

I will deal first with an uncontroversial part of the 
bill—part 2. As the minister rightly said, part 2 will 
modernise the legislative framework for 
independent schools and it will do away with the 
unused tribunal—I do not know how that escaped 
the bonfire of the quangos. It is worth noting that 
part 2 refers not just to private schools—in the 
sense in which we understand them in Scotland—
but to a range of other educational establishments, 
including the seven national special schools, St 
Mary’s Music School, Queen Victoria School in 
Dunblane and the Steiner schools. The term 
“independent school” encompasses a wide range 
of schools. 

There are a few technical points to raise, the first 
of which relates to the powers that the bill will give 
to ministers. As a general rule, it is clear that 
powers that are given to ministers should be fairly 
tightly constrained and should be developed in an 
accountable way. That is why the Education 
Committee endorsed the Subordinate Legislation 
Committee’s view that the powers in section 4(2) 
should be consulted on and that their exercise 
should require the laying of an instrument that 
would be subject to the affirmative procedure. I 
was glad to hear that the minister accepted that 
principle. Although I do not envisage Peter 
Peacock or Euan Robson running amok with the 
powers of intervention in independent schools, 
there should, as the committee suggested, 
probably be more focus on what circumstances 
would be significant enough to justify intervention. 

The second point is more general. We are 
setting up quite a significant regulatory apparatus, 
not just for independent schools, but across the 
board. Institutions are often subject to regulation 
by several bodies. In a different sphere, that has 
been the case with houses in multiple occupation 
and out-of-school groups. We are concerned that 
the regulatory burden on independent schools 
should be made tolerable by ensuring that HMIE 
and the care commission produce a seamless 
regulatory process. 

I turn to the slightly more controversial area of 
the ministerial powers of intervention for state 
schools, for which part 1 of the bill provides. The 
controversy seems to be fairly minor; it relates to 
whether the new powers are needed at all. The 
Education Committee investigated the issue 
closely and concluded that the new powers would 
fill a gap in existing provisions. 

As Lord James Douglas-Hamilton and other 
members have said, ministers can already use the 
powers in section 70 of the Education (Scotland) 
Act 1980 to intervene in cases of breach of 
statutory duty. No one—least of all, I imagine, 
overburdened ministers—would wish to intervene 
over minor or trivial deficiencies in school practice. 
However, an in-between situation could arise. It 
might be the case that HMIE inspectors will have 
gone through the usual processes, have given 
support to improvement and, on finding that there 
has been no improvement on revisiting the school, 
can make no headway with the school or the 
council on matters of substance that affect the 
school’s educational performance and the life 
chances of the children at the school. Such a 
situation is not covered by the other duties; it is a 
different area. There is a gap in the existing 
provision. 

No one could suggest examples of situations in 
which such cases might arise but, in fairness, 
there is no longer a level playing field because the 
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Standards in Scotland’s Schools etc Act 2000 has 
produced a steady incline, whereby ministers and 
councils are under a duty to make and secure 
improvements in educational provision. As with the 
dispersal powers that formed part of another bill 
that we discussed recently, the measure of 
success of the powers in question might well be 
that they never have to be used. That would mean 
that the education system in Scotland was again 
the envy of the world and that it was achieving 
steady improvement in standards, in attainment, in 
achievement and—more important—in life-fulfilling 
opportunities for all our young people. However, 
the same principle must apply. In other words, 
ministerial powers should be exercised not on an 
arbitrary basis but on a principled basis. That 
process should begin with HMIE inspections. In 
that context, I was pleased to hear the minister’s 
reassurances. 

We have a pluralist society in Scotland in which 
local government—which has been strengthened 
by the passage yesterday of a bill to reform the 
voting system and the accountability of councillors 
to the electorate—has its own democratic 
mandate. It should not be interfered with except on 
substantial grounds and in accordance with proper 
procedures. It was for that reason that the 
committee thought that clarification could be made 
about the triggers that would lead to HMIE’s 
recommending ministerial intervention. We felt that 
that was especially the case given that HMIE was 
under an obligation to do so. 

Some witnesses to the committee expressed 
concern that the “sledgehammer”—as they 
described it—of ministerial intervention would 
disrupt the generally positive relationship between 
HMIE and schools. I have to say that I do not 
accept that that fear has any reality. Nevertheless, 
if that perception is generally held, ministers might 
want to consider where, on the spectrum of 
improvement in the inspection process that is 
currently being delivered, the new powers should 
be activated. 

I said at the beginning of my speech that the bill 
is a modest bill. We have to have a sense of 
proportion about what it is intended to do. The 
Education Committee recommended approval of 
the general principles of the bill at stage 1—I am 
happy to ask Parliament to back and support that 
recommendation. 

The Deputy Presiding Officer: We move to the 
open debate. Seven members have requested to 
speak. If they restrict their time to four minutes, we 
will take everybody quite comfortably. 

16:06 
Rhona Brankin (Midlothian) (Lab): I welcome 

the change that was brought about by the 

Standards in Scotland's Schools etc Act 2000, 
which gave ministers the duty to endeavour to 
secure improvement in the quality of school 
education in Scotland. That is absolutely as it 
should be.  

As the minister pointed out today, the bill follows 
on from the partnership agreement, which 
recognised the gap that the 2000 act created and 
committed us to the bill that is before us today. As 
Robert Brown said, there was some discussion in 
committee about whether the bill was necessary. 
The Education Committee took the view, however, 
that it is important as the final piece of the jigsaw 
and that the bill will ensure that Scottish ministers 
fulfil their duty to secure improvement in Scottish 
education. 

Despite the broad powers in the 1980 act, there 
is no specific mechanism by which ministers can 
guarantee that the recommendations of a 
particular HMIE inspection are implemented. 
Under the 1980 act, there is no statutory duty to 
implement those recommendations. The bill will 
provide what was described as 
“a prudent end to the process.”—[Official Report, Education 
Committee, 5 May 2004; c 1307.]  

Evidence was given to the committee about the 
existing powers under section 70 of the 1980 act. 
However, failure to implement HMIE 
recommendations does not of itself constitute a 
breach of duty under the section 70 powers. We 
also heard evidence that there is no point in the 
bill being introduced if its provisions are not likely 
to be used. However, we know that section 70 
powers were used only last year in the case of a 
local authority that failed to do what was required 
in relation to meeting the special educational 
needs of a schoolchild. I say to Parliament that 
that is what should be happening. 

Brian Adam: The circumstances of that case 
were covered by existing law. Can the member 
give examples of circumstances under which the 
provisions of the bill would have to be used 
because they were not covered by law? Indeed, 
does she have any evidence—other than that 
which was led by ministers—that there is a gap? 

Rhona Brankin: I will just have to repeat 
myself. At the moment, failure to implement HMIE 
recommendations does not of itself constitute a 
breach of duty under the section 70 powers. I am 
in no doubt about the fact that the bill is 
necessary. 

Although section 70 has not been used very 
often, it has been used. It is important that those 
powers are available to be used; the same is true 
of the powers of the bill. 

We have to be clear: although the new 
ministerial powers might not be required very 
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often, what happened recently in the case of the 
City of Edinburgh Council illustrates that the 
powers have to be in place. The committee 
recognised that, under the new proportionate 
system of school inspections, ministerial powers 
would be used very rarely. The vast majority of 
authorities and schools respond positively to HMIE 
reports. The committee also noted that use of the 
powers will represent a failure of the partnership 
approach that all of us seek to see implemented. 
However, we must ensure that we have ministerial 
accountability. The buck should stop with the 
Scottish ministers. 

Part 2 of the bill has been broadly welcomed. 
The committee supported the approach to 
modernisation of the legislative framework for 
registering and monitoring independent schools. 
The committee also stated that the Executive 
should ensure that the demands of the two 
regulatory regimes are proportionate. 

The committee took the view that the general 
principles of the School Education (Ministerial 
Powers and Independent Schools) (Scotland) Bill 
should be approved. I urge the Parliament to do 
that. If members support the Executive’s aim of 
driving up standards in Scottish schools and 
securing improvements for all children and young 
people, they must support the bill. 

16:10 
Rob Gibson (Highlands and Islands) (SNP): 

The bill has little to do with driving up standards for 
all children—it has far less to do with education, 
education, education than it has to do with 
intervention, intervention, intervention. The path 
that we are going down leads to much more micro-
management of education by the Executive. The 
law is in place to allow for intervention, if it can be 
shown to be justified in the Court of Session. The 
briefing that members received contains figures 
that show that about 7 per cent of HMIE reports 
are followed up. That suggests that some schools 
require extra attention but that none has so far 
required the nuclear option. 

We must consider schools in the context of their 
communities to find some of the reasons why it 
may be necessary for ministers to intervene. We 
cannot isolate education and its particular set of 
laws from what goes on in communities. There 
may be great difficulties, for example with children 
who do not conform. Teachers are at their wits’ 
end because of the conditions in which they have 
to teach. We must recognise that we will not 
achieve better standards for children through the 
proposed form of enforcement. The sort of 
authoritarianism that is in the Antisocial Behaviour 
etc (Scotland) Bill, which was considered last 
week, and in the present bill is a trend in the form 
of government that is anti the ability of local 

authorities to sort out issues and for more 
intervention from the centre. 

Dr Elaine Murray (Dumfries) (Lab): Does the 
member accept that the powers in the bill would 
be used only if a local authority did not take the 
action that HMIE thought needed to be taken to 
address the problems? Ministers would not 
intervene in an individual case because a school 
had a problem, but would do so because the local 
authority had not worked with HMIE to try to solve 
the problem. 

Rob Gibson: The member may have the 
ultimate faith in HMIE as inspectors, but the 
Executive is trying to turn that body into Her 
Majesty’s enforcers of education through the bill. 
The main part of the bill was rejected by the 
education authorities, representatives of which 
said that they did not accept the principle that 
there is a need for new ministerial powers, as 
stated in the policy memorandum. The people who 
deal with education daily have rejected part 1 of 
the bill, which is the central part. 

Private schools will be more regulated under the 
bill. I agree that such schools must be brought 
more into the main stream, but there will be no 
requirement for teachers in private schools to 
meet the General Teaching Council for Scotland’s 
standards, which would be a major measure to 
improve teaching in private schools. There will 
simply be discussions about the introduction of 
such a measure. If the bill is going to do 
something to raise standards in private schools, it 
should do precisely that. That is an incomplete 
aspect of part 2 of the bill. 

COSLA is opposed to the bill. We are spending 
time on minor regulations that will not change very 
much. We could be spending our money and time 
better, which is why I support my colleague Brian 
Adam’s view that we should reject the bill at this 
stage. 

16:14 
Mr Brian Monteith (Mid Scotland and Fife) 

(Con): I will speak on part 1 of the bill and, in 
particular, on the role of HMIE. It would be fair to 
say that, over the past 10 or so years, much has 
been achieved regarding inspection in Scottish 
schools, some of it initiated by previous 
Conservative Governments and some of it initiated 
by the Labour Government and the Labour-Liberal 
Democrat Executive after the coalition was 
formed. That progress has generally been 
welcomed and encouraged by all the parties. We 
have witnessed increasing inspection in schools 
and the creation of a regular cycle of inspection, 
which is particularly important because it allows 
parents to know that a school will be inspected in 
the time that their child attends it. We have also 
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witnessed the introduction of inspection of local 
authorities and their education departments, which 
is important. 

We must ask whether the bill marks further 
progress in using inspection as a way to raise 
standards. On the evidence that I have 
considered, I do not think that the bill represents 
progress in the same way as some of the 
examples that I have given do. I am sure that 
many members visit local schools, as I do, 
particularly after I have received copies of the 
HMIE inspection reports. One can go to a school 
whether the inspection has shown that it is doing 
well or whether the inspection has shown that it is 
doing poorly, but it is noticeable that if the report 
has been a poor one, by the time that I have 
written to the school saying that I am interested in 
coming to hear its views on the report, its failings 
will have been addressed. Without doubt, that 
happens on every occasion, and on the—
unfortunately—many occasions on which there 
have been poor reports about local authority 
education departments, the leadership of those 
departments has been changed. 

I welcome the fact that head teachers who are 
not getting the right attainment in schools move on 
to other pastures and that new leadership is 
brought into schools, but that tells me that the bill 
is not necessary. Indeed, if we look at the 
increasing number of inspections together with the 
failure reported in follow-up inspections, we find 
that although the failure is increasing, so too is the 
number of inspections; the proportion of failure is 
not disconcerting at all. In 1999-2000, only five 
follow-up inspections were unsatisfactory. In 2002, 
the number had risen to 11 but, by that time, the 
number of inspections had risen from 150 several 
years before to 299. That clearly shows that local 
authorities and schools are taking into 
consideration what HMIE says. We also need to 
take cognisance of the fact that we have a new 
inspection regime, which should be given time to 
bed in. We cannot say whether the new follow-up 
system is delivering, so why change it yet? 

Rhona Brankin talked often in her speech of the 
committee’s support for this and that, but on many 
occasions, it was majority support, not unanimous. 
That is an important consideration, because to 
give the committee’s blessing is to suggest that 
support was cross-party, but it was often split 
along Executive-Opposition lines. 

Those considerations need to be taken into 
account, and I suggest that we should oppose the 
bill at the moment. 

16:18 
Mr Kenneth Macintosh (Eastwood) (Lab): It 

was interesting to hear Brian Monteith’s comments 

on when a committee is not a committee, but I 
believe that that is what is normally called 
democracy. 

I will speak in favour of the bill, which is a 
relatively uncontroversial measure. I say 
“relatively” because I realise that there have been 
some strongly worded comments about certain 
parts of the bill, but it is a bill on which we should 
all have been able to agree in the committee, and I 
am disappointed that that was not so. 

The part of the bill that deals with the monitoring 
and registration of independent schools has been 
broadly welcomed by all parties. The committee 
flagged up concern over how to ensure closer co-
operation and joint working between HMIE and the 
care commission and I would welcome assurance 
from the minister that he will respond to that 
concern. However, the other proposals are very 
welcome, and I commend the Executive on those.  

There has been some adverse comment about 
the part of the bill that deals with new ministerial 
powers of intervention. As one committee 
colleague observed, that has often had more to do 
with the provisions of the Local Governance 
(Scotland) Bill, which we debated yesterday, and I 
do not think that it reflects either the intention or 
the effect of the new powers under the School 
Education (Ministerial Powers and Independent 
Schools) (Scotland) Bill.  

I accept that there is some sensitivity over any 
action that may be perceived as part of a 
centralising agenda. However, I see little evidence 
that such an agenda is the motivation behind the 
bill. On the contrary, the recent reforms 
introducing powers of general competence for 
local authorities, the move to three-year budgeting 
and the negotiation of outcome agreements are 
just some examples of our continuing commitment 
to full devolution. The new powers under the bill 
are in fact less draconian or severe than those that 
already exist under section 70 of the 1980 act. The 
bill is not about assuming new powers but about 
improving what is already an active and productive 
relationship between schools, local authorities and 
the Executive.  

As colleagues have commented, the bill must be 
considered in the context of the overall reforms 
that we have already introduced in schools and 
throughout education policy. The Standards in 
Scotland’s Schools etc Act 2000 established the 
improvement agenda in legislation, placing new 
duties on local authorities and establishing new 
rights for young people. HMIE has moved to a new 
inspection regime, which now includes inspections 
of local authorities as well as a new supportive 
relationship and partnership with the schools.  

To view the bill as a battle between central 
Government and local government misses the 
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point. Many of the arguments against the bill have 
been expressed in terms of who pulls the strings, 
rather than focusing on the impact that the bill 
might have on, and the benefits that it might bring 
to, our young people. The bill is not about power 
or control; it is about how we best improve the 
prospects and opportunities for pupils in future 
generations. I do not believe that there is any 
evidence that we are failing our brightest and best. 
Scottish schools have always allowed our most 
able pupils to flourish, and long may that continue. 
However, it is clear that we need to work harder to 
improve prospects for all pupils and to close the 
gap between the highest achievers and those who 
get nothing or very little from the education 
system. Improving our schools is about equality 
and opportunity for all, which is not just for the 
benefit of individuals but for the prosperity of our 
whole economy and for the stake that it gives all 
our citizens in a healthy community and society.  

At a time when political parties are laying out 
their approach to public service reforms, and 
following the statement by the Minister for Finance 
and Public Services, Andy Kerr, earlier today, it is 
worth contrasting the approach of Labour and the 
Executive with that of the Conservatives. The 
Tories, with their dogmatic, market-obsessed 
approach, have a winner-takes-all agenda, which 
rewards the few but condemns many more to 
failure. Under the Tories, thousands of children, 
through force of circumstance and not through 
lack of effort, would still be condemned to sink 
schools or failing schools, which would blight their 
futures and give them less chance to contribute as 
full and productive members of our society. We 
cannot allow any of our schools to let us down. We 
should not be condemning them; we should 
support them when they need it most. That is what 
the bill is all about.  

It was interesting to note that Brian Adam could 
not answer when he was asked what the SNP 
would do in the unfortunate situation of a school or 
local authority not putting in place the measures 
that were required to turn a school round.  

I am disappointed that the SNP and the Tories 
would rather fall back on what appears to be 
oppositionism—the easy route of joining up with 
others who, for whatever reason, resist change—
than engage constructively with the improvement 
that is taking place and try to find the best way to 
achieve significant improvements in our children’s 
education. I urge those parties to rethink their 
opposition to the bill and to support the motion.  

16:23 
Mr Jamie Stone (Caithness, Sutherland and 

Easter Ross) (LD): It has now been many moons 
since I was on the Education, Culture and Sport 
Committee—when Brian Monteith and I would 

cheerfully shake each other by the throat—but it is 
good to revisit the subject.  

I have listened to the debate with great interest. 
One of the arguments that both the SNP and the 
Conservative party have put forward has been that 
the bill is, as they would describe it, legislation for 
legislation’s sake. I do not believe that ministers 
are into that sort of game. I ask members of both 
those Opposition parties whether they are sure 
that they are not opposing for opposition’s sake. I 
am told by my colleague Robert Brown that, 
although Brian Monteith might say that most of the 
divisions at the Education Committee were on 
Executive-Opposition lines, that was not always 
the case and there was a good deal of consensus 
on the bill.  

I want to pose a philosophical question to both 
the Scottish National Party and the Conservative 
party, which I hope will be addressed in the 
winding-up speeches from their spokespeople. 
When a legal structure is framed, should it be 
framed in such a way that we know that there 
might be loopholes that could be used at a future 
date, or should we build a sound structure, in 
which the ultimate sanction is rigorous, even if we 
might not have recourse to it? It has been clearly 
explained to us that section 70 of the 1980 act 
does not contain the ultimate power to sort out the 
problem in question and, unless I am much 
mistaken, that is why ministers are trying to make 
the system watertight. Ministers have conceded 
that, in the scheme of things, the problem is not 
terribly likely, but it could nevertheless happen. 

We should look at our own experience. I was a 
councillor. Authorities almost always respond well 
to HMIE, but the response is sometimes not quite 
what we would want—we have all seen instances 
of that. Although we are talking about the ultimate 
sanction, I would feel more comfortable sleeping 
at night if I knew that the ministers had the power 
in question. It is simply a matter of sorting things 
out and making them watertight. 

Brian Adam: I certainly hope that the member 
sleeps well at night. I reassure my friends Mr 
Macintosh and Mr Stone that the SNP is not 
opposing for opposition’s sake and I am sure that 
the same is true of the Conservatives, although I 
cannot offer assurances about that. I understand 
that this is the first time that the SNP has opposed 
a bill at stage 1 in the Parliament’s five years. We 
have always given bills an opportunity to be 
considered, but we genuinely believe that this bill 
is a waste of the Parliament’s time. 

Mr Stone: I conclude with one point. The point 
that the committee made about clarification of the 
trigger points is important. As a rank-and-file 
member of the Parliament who is not a member of 
the Education Committee, I would need to see 
some clarification as the bill goes through stage 2 
and stage 3. 
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The Deputy Presiding Officer: You have one 
minute. 

Mr Stone: I will conclude now—I am trying to 
give members more time. 

I urge members to support the bill. I see no 
reason why we should not do so. 

16:27 
Stewart Stevenson (Banff and Buchan) 

(SNP): I occasionally take lessons from the 
Executive. Paragraph 4 of the Education 
Committee’s report on the bill states that 3,400 
consultation documents went out and 49 were 
returned. Similarly, I have consulted in order to 
discover why such a bill is before us. I, too, sent 
out 3,400 consultation documents and—curiously 
enough—received 49 replies. Initially, I was 
puzzled about which member of the Labour Party 
failed to return their response, but I realised that 
the minister would probably exclude himself from 
doing so. 

At the risk of transgressing Chatham House 
rules that govern what happens in the members’ 
lounge from time to time, I will tell members 
exactly why the bill is before us. Initially, there 
were three theories. The first theory was that the 
minister, in the ever-fevered competition to have 
the right to introduce a bill, won the three-legged 
race last summer on the banks of the Kelvin in the 
Labour Party’s summer sports. However, I realise 
that that theory was entirely inappropriate because 
Peter Peacock, as a member for the Highlands, 
would be performing his civic duty of allowing the 
midges to bite him back on his native heath. 

The second theory that was put forward was that 
he participated last Easter in the world politicians’ 
arm-wrestling championship in the Bow Bar. 
However, it was put to me that the residents of 
Castle Bar in Inverness would feel greatly 
disquieted to know that their member was 
spending his money in someone else’s 
establishment. 

Therefore, I can exclusively reveal that Jessie 
Chisholm organised the Christmas party for the 
Labour Party last year—which was provisioned by 
McDonald’s, of course—at which there was a bran 
dip and the minister drew out the right to introduce 
a bill and get his strike count up. It is no 
coincidence that bills are printed on purple paper, 
as the minister thought that it was time that he was 
in the bill. 

I have a serious question for the minister about 
a trivial bill. How much did it cost to bring it 
forward? There is little cause for us to rejoice at 
the bill and little cause among SNP members that, 
for the first time, we have to oppose a bill at this 
stage of its process. 

The reality is that many issues require to be 
addressed in our schools. Indiscipline is rife 
throughout Scotland. Inclusion is a very worthy 
aim, but it has side effects that are not yet fully 
taken into account and standards in schools are 
variable. 

One of the key things that the Parliament—
encouraged by the Executive—has done has been 
to give local authorities the power to promote well-
being. That is something that my colleagues and I 
welcomed very much, as it touched on a matter of 
principle for the SNP. Decisions should be made 
as close as possible to the point of application. 
That is why, at every opportunity, we argue for 
more powers for the Scottish Parliament and the 
disconnection from our affairs of houses of little 
relevance that are located elsewhere. However, in 
the Executive’s behaviour we often see things that 
run against that principle. For example, Mary 
Mulligan brought a Scottish statutory instrument to 
the Communities Committee that defined planning 
charges for all councils in Scotland. She did not 
want councils competing to be cheaper for 
planning charges. The bill is another example of 
the centre dictating to the periphery. 

Ultimately, when power lies elsewhere, the 
assumption within councils will be that 
responsibility lies elsewhere. We risk breaking the 
link of accountability between local delivery and 
local accountability, and that could damage 
democracy itself. At 15:30 today, Andy Kerr said: 

“I do not want to dictate from Edinburgh to local health 
boards”. 

We should not dictate to local councils either. 

16:31 
Ms Rosemary Byrne (South of Scotland) 

(SSP): I have no significant problem with part 2 of 
the bill, as it amends existing legislative provisions 
for independent schools and introduces much-
needed changes. However, I would prefer GTC 
registration to be part of that. 

Like the education authorities and their 
representatives, I have considerable difficulty in 
accepting the principle that there is a need for the 
new ministerial powers of intervention. Education 
authorities and schools follow HMIE 
recommendations and, when issues are not 
resolved, there are sufficient powers in existing 
legislation to address that. At the heart of this 
proposal is the notion of failing schools. We do not 
require schools and local communities to hit the 
headlines; nor do we require to undermine any 
more of our public servants—in this case, 
teachers. 

The Executive did not listen to chief constables 
with regard to the powers of dispersal in the 
Antisocial Behaviour etc (Scotland) Bill. Like the 

 

242



9609  24 JUNE 2004  9610 

chief constables in relation to that bill, the political 
leaders of local government and the officers in 
local government education departments to whom 
I have spoken see this bill as unnecessary. 

Stewart Stevenson talked about theories. I have 
spoken to many teachers about the bill and have 
asked them what they think of it. They are at a 
loss to work out the real reason for it. They think 
that there is an underlying reason. It has been put 
to me by some teachers that the bill is intended to 
undermine the comprehensive system or to 
encourage local authorities to go along the public-
private partnership route. That is not as funny as it 
may seem to the minister. If HMIE says that the 
state of a school building is undermining education 
there—as it did in a recent report on a small 
school in Cumnock—the parents of children at that 
school will be terrified that they are going to lose 
the school. If the minister had these powers of 
intervention, perhaps he would force local 
authorities to go down the PPP route of 
amalgamating small rural schools into bigger ones 
instead of providing proper funding to bring the 
schools up to standard and keep them. That is a 
serious point—it is not a joke. 

Why are we not focusing on resourcing our 
schools with sufficient classroom supplies? This is 
the time when schools submit their requisitions, 
but I am hearing from teachers that there are cuts 
in the classroom supplies of textbooks and the 
other things that they need. We should be 
addressing that and ensuring that all our children 
and young people have equality of opportunity in 
terms of the size of classes in which they are 
taught and the range of choices that they have in 
the curriculum. 

The new inspection regime is at a very early 
stage, and I believe that it should be given time to 
settle. It should be monitored and evaluated 
before such new powers as are proposed in the 
bill, which allow the minister to intervene, are put 
into effect. 

I ask members to vote against the bill. It is a pity 
that we do not have a fuller chamber for this 
debate, because it is clear that a lot of money is 
being wasted on an unnecessary bill. I hope that 
common sense will come into play as quickly as 
possible. Let us finish the bill off and put it to bed 
today. We could separate part 1 from part 2; after 
all, there is no need to have part 1 in the bill. 

As I have made clear, the bill is a waste of time 
and resources. We need to focus on other 
educational issues such as providing a more 
flexible curriculum. I am not going to be totally 
negative; good things are happening out there. 
However, we must put our efforts into ensuring 
that they work instead of wasting our time 
introducing powers that local authorities say that 
they do not require. Teachers are having a hard 

time trying to work out where the bill is coming 
from. Indeed, I want some answers to that 
question. 

Many members on the Education Committee 
were opposed to the bill, so it was unfair to make 
out that— 

Mr Macintosh: But a majority was not opposed 
to it. 

Ms Byrne: Okay—perhaps a majority voted for 
it. However, as the record will show, I said at the 
time that I saw absolutely no evidence to support 
part 1. 

16:36 
Dr Elaine Murray (Dumfries) (Lab): It is 

important to remember the context in which the bill 
has been introduced, because quite a few red 
herrings have been swimming around this 
afternoon. 

As the minister and Ken Macintosh reminded us, 
the 2000 act set out a new framework for ensuring 
continuous improvement and the raising of 
standards in our schools. Indeed, as Rhona 
Brankin pointed out, it placed new duties and 
responsibilities on schools, education authorities 
and ministers. Moreover, it gave HMIE a new role 
in inspecting education authorities. 

The bill’s three aims are to complete the national 
improvement and support framework, to ensure 
that authorities take the action that HMIE has 
identified and—most important—to secure a 
child’s right to a good education by seeking to 
ensure that no child should suffer as a result of 
inaction or ineffectiveness by the Executive, the 
local authority or the school. All have a duty to 
ensure that children receive a good education. 

As members have pointed out, the power under 
section 70 of the 1980 act has been used only 
once. However, that provision allows ministers to 
take action if a local authority has breached its 
statutory duty, which does not include a failure to 
implement HMIE recommendations. The new 
powers will allow ministers to act if education 
authorities or grant-aided schools—we have not 
heard so much about them—do not take 
satisfactory action to secure improvements. We 
have also heard that the powers will be used by 
ministers only on HMIE’s recommendation. As a 
result, the bill is not about ministers sending hit 
squads into so-called failing schools; instead, it 
seeks to ensure that local authorities take 
appropriate action. 

Despite the hysterical language that has been 
used, agreeing to the bill at stage 1 does not 
endanger democracy. I agree totally with Kenneth 
Macintosh. COSLA is unhappy more about the 
vote that we took yesterday than about the vote 
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that we will take today. It is none too cheerful with 
some members in relation to some of the 
committee’s other activities. Because it is very 
upset with us at the moment, it will continue to 
take an oppositionist stance. 

Robert Brown has pointed out that, without this 
bill, if HMIE concludes that an authority has not 
sufficiently addressed its recommendations for 
improvements and children’s education is 
suffering, there is nothing that the inspectorate or 
ministers can do to improve matters. What do the 
Tories and the SNP suggest that we do in such 
circumstances? They have no answers, other than 
to say that we should wait and see and monitor 
the situation. If something happens, they will 
simply say, “Oh dear me! What will we do?” 

Stewart Stevenson: Quis custodiet ipsos 
custodes? Does the member accept that ultimately 
the electorate are the custodians of the standards 
of service and that that applies as much to local 
government as it does to us? 

Dr Murray: I have no idea what the member 
said in Latin, because I do not speak it. However, I 
do not see how an individual child whose 
education might be suffering or their parents can 
be reassured by the suggestion that the local 
electorate will somehow sort things out for them. 

The bill also proposes to change existing 
legislation that covers the registration and 
monitoring of independent schools. It will make the 
provisions for grant-aided schools equate to those 
for local authority schools. There was relatively 
little unhappiness about that and although 
someone made a reference to it, I cannot 
remember exactly what it was. The committee did 
not pick up much unhappiness about that from any 
representatives of the independent school sector.  

Any notice or direction will now be addressed to 
the manager of a school rather than to an 
authority, and the bill will also change the 1980 
act’s definition of an independent school by 
removing the words “five or more”. I was a little bit 
concerned when East Ayrshire Council raised the 
issue of whether that change might affect home 
educators—when a group of parents get together 
to educate a group of children at home—but the 
Executive officials assured us that parents 
providing home education in partnership with other 
parents would not be covered by the bill. 

We have also heard that the bill replaces the 
independent schools tribunal, which was last used 
in 1977, with a right of appeal to the sheriff 
principal. I was pleased to hear from the minister 
that the Executive is prepared to consider the 
Subordinate Legislation Committee’s suggestion 
that we should be using the affirmative procedure. 

The bill has been opposed by COSLA and 
several other organisations, but it is important to 

bear in mind the fact that the bill has been 
supported by organisations representing the 
interests of young people, such as the Scottish 
Youth Parliament and Children in Scotland, and I 
will also be supporting the bill at stage 1. 

16:41 
Murdo Fraser (Mid Scotland and Fife) (Con): 

In my winding-up remarks for the Conservatives, I 
will address parts 1 and 2 of the bill; not much has 
been said about part 2. 

Part 1 has clearly been the controversial part of 
the bill. It has been said by my colleague Lord 
James Douglas-Hamilton and many others in the 
chamber that part 1 of the bill is unnecessary. 
There is no evidence that local councillors are not 
taking HMIE recommendations seriously. If they 
were not, there are existing powers in section 70 
of the Education (Scotland) Act 1980 to help to 
deal with such a situation. As we heard from the 
minister, those powers have been used only once 
since they were introduced. 

However, members do not have to take our 
word for it. Let us listen to the words of some 
Labour-controlled councils. In its evidence, South 
Lanarkshire council said: 

“Since 1996 … there have been no occasions where 
HMIE have advised that schools and the authority have 
failed to make satisfactory progress on all 
recommendations contained in their reports. In these 
circumstances … the proposals set out within the 
consultation paper for new Ministerial powers would seem 
unnecessary.” 

Perhaps Kenny Macintosh might want to listen to 
East Renfrewshire Council, which said: 

“there is to date no demonstrable evidence which would 
suggest that such intervention is necessary or indeed 
desirable”. 

There we have it. The fact is that existing 
legislation is sufficient to deal with such matters. 

As Brian Adam said—and several other 
colleagues from across the chamber—the bill is 
simply a waste of parliamentary time. It is a classic 
example of the Executive wasting time on an 
irrelevant matter when there are so many other 
education matters that we have heard about, such 
as the problem with discipline in schools and the 
lack of parental choice that we could and should 
be dealing with. 

Mr Macintosh: I ask Murdo Fraser the same 
question that the minister put to Brian Adam. What 
would the Tories do when a school is failing and 
the local authority is not supporting it and turning it 
around? 

Murdo Fraser: That has not happened; it is not 
likely to happen; and if it did happen, the existing 
powers are almost certainly sufficient to deal with 
it. 
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I will respond to Jamie Stone’s philosophical 
point. I was concerned to hear that he has 
sleepless nights worrying about what is going to 
happen in such a situation. He clearly believes 
that ministers do not have enough powers. If we in 
this Parliament had unlimited parliamentary time 
and resources, we could pass bills to deal with 
every possible contingency under the sun. We 
might pass a bill to say what would happen in the 
event of Jamie Stone miraculously becoming a 
green elephant overnight, which I do not think is 
likely. When there are demands on parliamentary 
time and resources, it is right that Parliament 
should make choices about what we spend our 
time and resources on. This bill is simply not a 
priority. 

Rhona Brankin: Will the member take an 
intervention? 

Murdo Fraser: No, I am sorry but I need to 
make some progress. 

It is not just a question of the bill being 
unnecessary. The bill might even be worse than 
that because it undermines local accountability. In 
its evidence, COSLA said that it 
“has consistently argued against the Executive taking an 
increasingly interventionist approach to local government 
and local government services … COSLA’s main concern 
is that the increasing taking of powers of intervention goes 
against the presumption of subsidiarity and establishes a 
trend towards centralisation”. 

The bill is not just unnecessary; it is part of a 
centralising agenda. 

I move on to part 2 of the bill, which deals with 
independent schools. As well as providing choice 
for parents, independent schools make a valuable 
contribution to the Scottish economy. In Perth and 
Kinross, which falls within the Mid Scotland and 
Fife region, independent schools provide some 
700 jobs and contribute some £13 million per 
annum. They are a major earner of foreign 
revenue. Times have not been easy for 
independent schools in recent years; as a result of 
rising cost pressures a number of schools have 
closed, including Rannoch School and Croftinloan 
School, and there have been mergers, such as 
that of Kilgraston School with Butterstone School. 

The Scottish Council of Independent Schools 
has no strong objections to the bill, but there is 
concern that it might give rise to additional costs 
and a significant additional administrative burden. 
At a time when there is already concern about 
rising costs, any additional burdens must be 
resisted. The bill comes on top of the new cost of 
care commission inspections, about which a 
number of independent schools have contacted 
me. Here, as elsewhere in the economy, rising 
bureaucracy might be costing jobs. Ministers must 
take account of those factors in developing new 
laws and regulations. 

SCIS has recommended changes to the bill at 
stage 2; I hope that the minister will listen to what 
it says as the bill proceeds. I was pleased to hear 
in Mr Peacock’s earlier comments that he is 
inclined to consider changes at stage 2 to 
accommodate some of those concerns. 

In conclusion, the best that can be said about 
the bill is that it is unnecessary. At worst it is 
centralising and will undermine local 
accountability. We should spend our time on more 
pressing matters. 

16:46 
Mr Adam Ingram (South of Scotland) (SNP): 

As my SNP colleagues have intimated, we do not 
support the bill, as the aim of part 1 is to solve 
problems that do not exist. It might disturb the 
strong, positive relationships between Her 
Majesty’s Inspectorate of Education, education 
authorities and schools. At best, the bill smacks of 
a bureaucratic tidying-up exercise. At worst, it 
conjures up images of—as Elaine Murray put it—
overbearing ministers riding roughshod over local 
authorities and sending in hit squads to sort out 
failing schools. I wholly accept that that is not 
ministers’ intention, but there is a distinct lack of 
clarity from officials and ministers on what the 
intervention would actually be. HMIE suggests that 
it is likely to involve a reinvigorated working 
relationship between HMIE and the local authority, 
but the minister should take time this afternoon to 
spell out precisely how the power will be used, as 
well as why. I also ask him to respond to the 
criticism that the Headteachers Association of 
Scotland made in its evidence to the committee. It 
said that the naming and shaming of a school that 
is subject to the ministerial power of intervention 
might be seriously counterproductive and would 
not lead to improvement in schools, which is the 
policy objective. 

Rhona Brankin: Will the member take an 
intervention? 

Mr Ingram: I am sorry. The member has had 
her say. She should let me finish the point. 

It is not hard to envisage the devastating impact 
on the self-esteem of staff and students who were 
affected by the circumstances that I mentioned. 

Several speakers highlighted the fact that 
neither the ministers nor HMIE were able to give 
any examples of situations that would have led 
HMIE to trigger ministerial intervention. We are 
asked to suspend our scepticism about the need 
for new powers on the basis that the inspection 
process and regime have changed and past 
experience is no longer relevant to future practice. 
I accept that the new proportionate inspection is 
different and more ambitious in that it stimulates 
continuous improvement in schools, but the basis 
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on which it operates—co-operation and 
partnership between HMIE, education authorities 
and schools—is very much in place. 

Given the nature of the relationship, it is almost 
impossible to conceive of a situation in which an 
education authority will not respond to the 
promptings of HMIE. In any case, my 
understanding is that inspection is cyclical; to coin 
a phrase, it is a process and not an event, so it 
has no end point as such. 

It is hard not to be sympathetic to COSLA’s view 
that there might be a hidden agenda to erode local 
control of education in favour of Scottish Executive 
control. I am aware that ministers have denied the 
existence of such a hidden agenda, but our view is 
that the bill has the potential to disturb 
relationships that are working well. 

On the basis of the saying, “If it ain’t broke, don’t 
fix it,” we recommend that the Executive should 
monitor the newly introduced proportionate 
inspection process and report to Parliament in, 
say, three years’ time, as my colleague Brian 
Adam suggested. At that time, we can judge 
whether we should spend parliamentary, 
Executive and civil service time on such 
legislation. 

Lord James Douglas-Hamilton: Does the 
member accept that the bill has overtones of 
George Orwell’s Big Brother in “Nineteen Eighty-
Four”? 

Mr Ingram: Indeed it has. I see images of the 
minister bearing a big stick and going out into the 
country to beat education authorities about the 
head. 

Brian Adam: That would be more likely in the 
modern “Big Brother”. 

Mr Ingram: The modern “Big Brother” does not 
bear thinking about. 

We believe that the time and resources that are 
being devoted to the bill would be better deployed 
on other, more pressing education issues, such as 
providing more resources for a more flexible 
curriculum, as Rosemary Byrne suggested, or 
tackling the problem of discipline in our schools. 

As for part 2 of the bill, we understand the need 
to update legislation but believe that that can be 
progressed later without any damage to the 
education that independent schools provide. We 
reject the bill. 

16:52 
The Deputy Minister for Education and 

Young People (Euan Robson): I listened with 
interest to the differing opinions that were voiced 
throughout the debate and I will use my time to 
address the detailed points that members made. 

However, I remain convinced that the bill is 
another step in fulfilling our ministerial commitment 
and our statutory duty to deliver improvement in 
school education. 

Before dealing with specific points, I will take the 
opportunity to thank everyone who took the time to 
respond to our consultation and who gave 
evidence to the Education Committee. I also thank 
the committee members for their detailed 
consideration of the principles behind the bill and 
their comprehensive report. 

Perhaps we cannot all agree on the necessity of 
part 1 of the bill, but I trust that the debate has 
clarified its aims and cleared up some 
misunderstandings about our proposals. 

It has clearly been easier to reach consensus on 
the provisions that cover independent schools. At 
stage 2, we will consider the suggestions that 
have been made today about part 2, so that we 
create an up-to-date, effective and proportionate 
regulation system that does not unnecessarily 
increase the bureaucratic burden on independent 
schools. I accept Murdo Fraser’s comment on that. 
It is important to have regard to that issue and we 
will try to do that. 

I will return to part 1. I re-emphasise that before 
Her Majesty’s Inspectorate of Education refers an 
authority or school to ministers, it must inspect the 
authority or school. As a result, it must identify 
actions that are required to secure improvement. If 
HMIE concludes after sufficient time that 
satisfactory action has not been taken, it will finally 
have to judge the matter, in its professional 
opinion, to be sufficiently serious to warrant an 
enforcement direction. Only after those four 
serious steps have been taken will use of the 
powers in the bill be considered. 

Members asked what type of intervention might 
follow. That will depend on the circumstances 
when HMIE makes its recommendations. The key 
is that if HMIE tells ministers that the necessary 
improvements are not taking place, ministers 
ought to have a power to ensure that they do take 
place. The bill is consonant with previous 
legislation. There is a gap. As Rhona Brankin said, 
a failure to implement HMIE recommendations 
does not constitute a breach of duty—that is the 
gap that we want to fill. 

I found the SNP’s arguments somewhat difficult 
to follow. On the one hand, Mr Gibson told us that 
we were intent on intervention, intervention, 
intervention. On the other, Mr Adam said that the 
powers will never be used. We heard two 
contradictory, overlapping arguments. 

Brian Adam: Other than the minister’s belief 
that there is a gap, what independent evidence 
has been offered to suggest that anyone is 
concerned about this issue? [Interruption.] 
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The Deputy Presiding Officer (Trish 
Godman): I ask members to keep quiet. 

Euan Robson: I refer Brian Adam to the 
comments of the Association of Directors of 
Education in Scotland, which said that it supports 
the Standards in Scotland’s Schools etc Act 2000 
and regards the proposals in the bill as unfinished 
business. Others recognise that there is a gap. In 
closing that gap today, we take a small, but 
important step. The gap will continue to exist 
unless it is closed. It will continue to exist even if 
the HMIE inspection process is changed. It is no 
good our saying when there is a crisis that we 
knew that the gap existed but did nothing to close 
it. As Peter Peacock said in his opening speech, it 
is clear that these powers may need to be used 
only very rarely, but it would be no excuse for 
ministers to say that we realised in 2003 that we 
did not have the powers but took no action to 
secure them. 

I turn briefly to the question of independent 
schools. I assure members that there are already 
close working relationships between HMIE and the 
care commission. They already conduct integrated 
inspections of pre-schools, secure accommodation 
and independent special schools and have 
produced a number of integrated reports based on 
their new model of joint working. That progress is 
in hand and is important. I am sure that we want to 
develop it. 

I turn briefly to the issue that Mr Gibson raised of 
GTC registration of teachers. It is clear to us that 
some teachers in the independent sector are not 
currently registered and we recognise the 
concerns that members have expressed. 
[Interruption.] 

The Deputy Presiding Officer: Order. 

Euan Robson: In the bill we are taking a power 
to allow us to consider through regulations 
separate issues that would make a person not a 
proper person to be a teacher in an independent 
school. We have made it clear that the power will 
enable us to require mandatory GTC registration 
for teachers in the independent sector. Although 
the sector has taken significant steps to increase 
the level of registrations—as the member 
recognised—there is a wish to retain a degree of 
flexibility at the moment. We would prefer to take 
the power in secondary legislation, as that will 
allow us to consult further on the point, to calculate 
the impact on the sector of making registration 
mandatory and to take account of the changes to 
registration requirements that the GTC is already 
considering before bringing proposals before 
Parliament. 

I recognise that Opposition members do not 
accept part 1 of the bill. I do not want to tempt fate, 
but I say to Brian Adam that although my house 

has not yet burned down I retain insurance. That is 
how we regard the power that the chamber is 
debating—as an end game that, importantly, is 
proportionate with existing legislation. I remain 
convinced that the principle of part 1 is correct. If 
HMIE tells us that necessary improvements are 
not taking place, ministers need the power to take 
action to ensure that pupils’ education does not 
suffer. 

Rhona Brankin: Does the minister agree that it 
is deeply ironic that the Tories oppose this 
proportionate measure, given that they introduced 
the positively draconian section 70 of the 
Education (Scotland) Act 1980? I say to Lord 
James Douglas-Hamilton that if anything was 
Orwellian it was the Tories in that act. 

Euan Robson: The member makes a significant 
observation with which I could hardly disagree. 

I welcome the general consensus on part 2 of 
the bill. I commend the School Education 
(Ministerial Powers and Independent Schools) 
(Scotland) Bill to Parliament and invite members to 
pass it at stage 1. 
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Decision Time 

17:07 
The Presiding Officer (Mr George Reid): 

There are five questions to be put as a result of 
today’s business. 

The first question is, that motion S2M-1447, in 
the name of Iain Smith, on behalf of the 
Procedures Committee, on suspension of standing 
orders and two minor changes to standing orders, 
be agreed to. 

Motion agreed to. 
That the Parliament notes the Procedures Committee’s 

3rd Report, 2004 (Session 2), Suspension of Standing 
Orders (SP Paper 93), and its 5th Report, 2004 (Session 
2), Two Minor Changes to Standing Orders (SP Paper 
174), and agrees that the changes to standing orders set 
out in Annexe A to each Report be made with effect from 6 
September 2004. 

The Presiding Officer: The second question is, 
that motion S2M-1498, in the name of Des 
McNulty, on behalf of the Finance Committee, on 
stage 1 of the 2005-06 budget process, be agreed 
to. 

Motion agreed to. 
That the Parliament notes the 5th Report, 2004 (Session 

2) of the Finance Committee, Stage 1 of the 2005-06 
Budget Process (SP Paper 182), and refers the 
recommendations to the Scottish Executive for 
consideration. 

The Presiding Officer: The third question is, 
that motion S2M-1119, in the name of Peter 
Peacock, on the general principles of the School 
Education (Ministerial Powers and Independent 
Schools) (Scotland) Bill, be agreed to. Are we 
agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
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Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Canavan, Dennis (Falkirk West) (Ind)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  

MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Mundell, David (South of Scotland) (Con)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

The Presiding Officer: The result of the division 
is: For 60, Against 48, Abstentions 0. 

Motion agreed to. 
That the Parliament agrees to the general principles of 

the School Education (Ministerial Powers and Independent 
Schools) (Scotland) Bill. 
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School Education (Ministerial Powers and Independent 
Schools) (Scotland) Bill 

 
Marshalled List of Amendments for Stage 2 

 
The Bill will be considered in the following order— 

 
Sections 1 to 8 Schedules 1 and 2 

Section 9 Long Title 
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 1 

Lord James Douglas-Hamilton 
 

44 In section 1, page 1, line 24, leave out from <and> to end of line 25 

Euan Robson 
 

30 In section 1, page 1, line 25, at beginning insert <having regard to the seriousness of that failure,> 

Robert Brown 
 

55 In section 1, page 2, line 1, after <writing;> insert— 

<(  ) specify the failure or failures in respect of which the reference is made;> 

Lord James Douglas-Hamilton 
 

45 In section 1, page 2, line 17, leave out from <and> to end of line 18 

Lord James Douglas-Hamilton 
 

46 In section 1, page 2, line 27, leave out from <an> to <to> in line 28 and insert <further action 
should not be required of> 

Robert Brown 
 

56 In section 1, page 2, line 36, at beginning insert <having regard to the seriousness of that failure,> 

Lord James Douglas-Hamilton 
 

47 In section 1, page 2, line 37, leave out from <give> to end of line 28 on page 3 and insert <make 
such recommendations to the relevant person as they think appropriate.> 

Robert Brown 
 

57 In section 1, page 3, line 3, after second <action> insert <reasonably> 

SP Bill 22-ML  Session 2 (2004) 
 

1

250



Section 2 

Lord James Douglas-Hamilton 
 

48 In section 2, page 3, line 41, leave out from <and> to end of line 42 

Euan Robson 
 

31 In section 2, page 3, line 42, at beginning insert <having regard to the seriousness of that failure,> 

Robert Brown 
 

58 In section 2, page 4, line 3, after <writing;> insert— 

<(  ) specify the failure or failures in respect of which the reference is made;> 

Lord James Douglas-Hamilton 
 

49 In section 2, page 4, line 15, leave out from <and> to end of line 16 

Lord James Douglas-Hamilton 
 

50 In section 2, page 4, line 25, leave out from <an> to <to> in line 26 and insert <further action 
should not be required of> 

Robert Brown 
 

59 In section 2, page 4, line 34, at beginning insert <having regard to the seriousness of that failure,> 

Lord James Douglas-Hamilton 
 

51 In section 2, page 4, line 35, leave out from <give> to end of line 22 on page 5 and insert <make 
such recommendations to the authority as they think appropriate.> 

Robert Brown 
 

60 In section 2, page 4, line 38, after second <action> insert <reasonably> 

Section 4 

Lord James Douglas-Hamilton 
 

1 In section 4, page 6, line 30, at end insert <and 

(  ) every other proposed employee in the school is a proper person to 
be an employee in any school;> 

Robert Brown 
 

61 In section 4, page 6, line 37, after <such> insert <reasonable> 

Euan Robson 
 

32 In section 4, page 6, line 37, leave out <a> and insert <the> 
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Lord James Douglas-Hamilton 
 

2 In section 4, page 7, line 2, leave out from <or> to end of line 4 and insert <, that a proposed 
teacher in such a school is a proper person to be a teacher in any school or, as the case may be, 
that a proposed employee in such a school is a proper person to be an employee in any school if 
that proprietor, proposed teacher or, as the case may be, proposed employee—> 

Lord James Douglas-Hamilton 
 

3 In section 4, page 7, line 6, leave out <or, as the case may be, such a teacher> and insert <, such a 
teacher or, as the case may be, such an employee;> 

Lord James Douglas-Hamilton 
 

4 In section 4, page 7, line 29, after <prescribed;> insert <and 

(  ) in relation to an employee or proposed employee in such a school, 
a person falling within such class of persons as may be so 
prescribed;> 

Lord James Douglas-Hamilton 
 

5 In section 4, page 7, line 29, after <prescribed;> insert— 

<“proposed employee” means a person that the proprietor of an 
independent school proposes will, on the registration of that school, be 
an employee in it;> 

Lord James Douglas-Hamilton 
 

6 In section 4, page 8, line 2, at end insert <; or 

(e) a proposed employee in the school is a proper person to be an employee 
in any school.> 

Lord James Douglas-Hamilton 
 

7 In section 4, page 8, line 20, at end insert— 

<(6) Where the Scottish Ministers refuse an application for registration on the 
ground mentioned in subsection (1)(e) above they may make an order 
disqualifying the proposed employee from being an employee in any school.> 

Lord James Douglas-Hamilton 
 

8 In section 4, page 8, line 29, after <teacher;> insert— 

<(  ) where the application for registration is refused on the ground that the 
Scottish Ministers are not satisfied that a proposed employee in the 
school is not a proper person to be an employee in any school, that 
proposed employee;> 

Euan Robson 
 

33 In section 4, page 8, line 31, after <Registrar> insert <; and 

(  ) any other person or body the Scottish Ministers think fit> 
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Euan Robson 
 

34 In section 4, page 8, line 39, after <Registrar> insert <; and 

(  ) any other person or body the Scottish Ministers think fit> 

Euan Robson 
 

35 In section 4, page 9, line 5, after <Registrar> insert <; and 

(  ) any other person or body the Scottish Ministers think fit> 

Lord James Douglas-Hamilton 
 

9 In section 4, page 9, line 6, at end insert— 

<(5A) Where an order is made under section 98B(6) of this Act, the Scottish 
Ministers shall, as soon as reasonably practicable after making the order, give 
notice to— 

(a) the proposed employee to whom the order relates; and 

(b) the Registrar, 

of the order.> 

Lord James Douglas-Hamilton 
 

10 In section 4, page 9, line 22, at end insert— 

<(9) Where an order is made under section 98B(6) of this Act, the proposed 
employee may, before the expiry of the period of 28 days beginning with the 
day on which that proposed employee is given notice under subsection (5A)(a) 
above, appeal to the sheriff principal against the order.> 

Euan Robson 
 

36 In section 4, page 9, line 30, after <Registrar> insert <; and 

(  ) any other person or body the Scottish Ministers think fit> 

Euan Robson 
 

37 In section 4, page 9, line 35, after <proprietor> insert <; and 

(  ) any other person or body the Registrar thinks fit,> 

Section 5 

Euan Robson 
 

38 In section 5, page 9, line 39, after <may> insert <, if they are satisfied that it is necessary to 
prevent a registered school from becoming objectionable upon any of the grounds mentioned in 
section 99(1A) of this Act> 

Robert Brown 
 

62 In section 5, page 9, line 40, after <any> insert <reasonable> 
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Euan Robson 
 

39 In section 5, page 9, line 40, leave out <a> and insert <that> 

Euan Robson 
 

40 In section 5, page 10, line 15, after <Registrar> insert <; and 

(  ) any other person or body the Scottish Ministers think fit> 

Lord James Douglas-Hamilton 
 

11 In section 5, page 11, line 9, after <school;> insert— 

<(ha) that an employee in the school is— 

(i) by virtue of this Part of the Act, disqualified from being an 
employee in any school; 

(ii) disqualified from working with children; 

(iii) a prescribed person; or 

(iv) otherwise not a proper person to be an employee in any school;> 

Robert Brown 
 

63 In section 5, page 12, line 32, after <such> insert <reasonable> 

Lord James Douglas-Hamilton 
 

12* In section 5, page 12, line 40, at end insert <; or 

(  ) an employee in the school is not a proper person to be an employee 
in any school,> 

Lord James Douglas-Hamilton 
 

13 In section 5, page 13, line 2, leave out from <or> to <teacher> in line 3 and insert <, that teacher 
from being a teacher in any school or, as the case may be, that employee from being an 
employee> 

Lord James Douglas-Hamilton 
 

14 In section 5, page 13, line 8, after <teacher;> insert <or 

(ii) an employee, that employee;> 

Euan Robson 
 

41 In section 5, page 13, line 9, after <Registrar> insert <; and 

(  ) any other person or body the Scottish Ministers think fit> 

Lord James Douglas-Hamilton 
 

15 In section 5, page 13, line 17, leave out <(3)(b)> and insert <(3)(b)(i)> 
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Lord James Douglas-Hamilton 
 

16* In section 5, page 13, line 18, at end insert— 

<(3BA) An employee disqualified by an order under subsection (2)(e) above may, 
before the expiry of the period of 28 days on which that employee is given 
notice under subsection (3)(b)(ii) above, appeal to the sheriff principal against 
the order.> 

Lord James Douglas-Hamilton 
 

17 In section 5, page 13, line 21, at end insert <; or 

(  ) an employee from being an employee in any school.”.> 

Lord James Douglas-Hamilton 
 

18 In section 5, page 13, line 36, at end insert— 

<(3B) If any person who is, by virtue of this Part of this Act, disqualified from being 
an employee in any school— 

(a) endeavours to obtain employment; 

(b) accepts employment; or  

(c) works, 

within any school, that person shall be liable on summary conviction to a fine 
not exceeding level 4 on the standard scale or to imprisonment for a term not 
exceeding three months or to both such fine and such imprisonment.”.>  

Section 6 

Euan Robson 
 

42 In section 6, page 14, line 2, after <Registrar> insert <; and 

(  ) any other person or body the Scottish Ministers think fit> 

Lord James Douglas-Hamilton 
 

19 In section 6, page 14, line 23, insert— 

<(  ) section 98C(9) of this Act;> 

Lord James Douglas-Hamilton 
 

20 In section 6, page 14, line 26, insert— 

<(  ) section 100(3BA) of this Act;> 

Lord James Douglas-Hamilton 
 

21 In section 6, page 14, line 28, leave out <or a teacher> and insert <, a teacher or an employee,> 
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Lord James Douglas-Hamilton 
 

22 In section 6, page 15, line 33, leave out <or (8), 100(3B)> and insert <, (8) or (9), 100(3B) or 
(3BA)> 

Schedule 1 

Lord James Douglas-Hamilton 
 

23 In schedule 1, page 18, line 10, leave out from <“person”> to <substitute> in line 11 and insert 
<“any”, where it second occurs, to “school”, where it second occurs, substitute “— 

(a) any> 

Lord James Douglas-Hamilton 
 

24 In schedule 1, page 18, line 12, leave out <(a)> and insert <(i)> 

Lord James Douglas-Hamilton 
 

25 In schedule 1, page 18, line 14, leave out <(b)> and insert <(ii)> 

Lord James Douglas-Hamilton 
 

26 In schedule 1, page 18, line 15, leave out <(c)> and insert <(iii)> 

Lord James Douglas-Hamilton 
 

27 In schedule 1, page 18, line 15, after <school> insert <; or 

(b) any employee in the school is— 

(i) disqualified as mentioned in sub-paragraph (i) or (ii) of subsection 
(1A)(ha) above; 

(ii) a prescribed person; or 

(iii) otherwise not a proper person to be an employee in any school,”;> 

Lord James Douglas-Hamilton 
 

28 In schedule 1, page 18, line 16, at end insert <or, as the case may be, employee”.> 

Lord James Douglas-Hamilton 
 

29 In schedule 1, page 18, line 19, at end insert <; 

(  ) the word “either” is repealed; 

(  ) after the word “teacher”, where it first occurs, insert “or employee”; 

(  ) the word “both” is repealed; 

(  )  after the word “teacher”, where it second occurs, insert “or employee”.> 
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Euan Robson 
 

43 In schedule 1, page 18, line 31, at end insert— 

<(  ) In section 133 (regulations)— 

(a) in subsection (2), for the words “and (2B)” substitute “to (2C)”; and 

(b) after subsection (2B), insert— 

“(2C) Subsection (2) above shall not apply to any regulations under section 98A(6) of 
this Act defining “prescribed person”; and no such regulations shall be made 
unless— 

(a) the Scottish Ministers have consulted such persons as they think fit on a 
draft of the statutory instrument containing the regulations; and 

(b) such a draft has been laid before, and approved by resolution of, the 
Scottish Parliament.”.> 

 

Lord James Douglas-Hamilton 
 

52 In schedule 1, page 18, leave out lines 36 to 38 

Lord James Douglas-Hamilton 
 

53 In schedule 1, page 19, leave out lines 7 to 10 

Long Title 

Lord James Douglas-Hamilton 
 

54 In the long title, page 1, line 2, leave out <direct the school managers or the authority to> and 
insert <recommend that the school managers or the authority> 
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School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill 

 
Groupings of Amendments for Stage 2 

 
 

Enforcement directions 
44, 30, 55, 45, 46, 56, 47, 57, 48, 31, 58, 49, 50, 59, 51, 60, 52, 53, 54 
  
Employees in independent schools 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29 
 
Powers to impose conditions on carrying on independent school 
61, 32, 38, 62, 39, 63 
 
Communicating decisions 
33, 34, 35, 36, 37, 40, 41, 42 
 
Regulations defining “prescribed person”: consultation and procedure 
43 
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EDUCATION COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

19th Meeting, 2004 (Session 2) 
 

Wednesday 15 September 2004 
 

Present:  
Ms Wendy Alexander Rhona Brankin 
Robert Brown (Convener) Ms Rosemary Byrne 
Lord James Douglas-Hamilton (Deputy Convener) Mr Adam Ingram 
Mr Kenneth Macintosh Dr Elaine Murray   

 
Apologies: Fiona Hyslop 
 
School Education (Ministerial Powers and Independent Schools) (Scotland) 
Bill: The Committee considered the Bill at Stage 2.   

The following amendments were agreed to (without division): 30, 55, 56, 31, 58, 
59, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43. 

 
Amendment 44 was disagreed to (by division) (For 3, Against 5, Abstentions 0). 
 
Amendments 1 and 61 were moved and, with the agreement of the Committee, 
withdrawn. 
 
The remaining amendments were not moved. 
 
Sections 3, 7 and 8, schedule 2, section 9 and the long title were agreed to 
without amendment. 
 
Sections 1, 2, 4, 5 and 6 and schedule 1 were agreed to as amended. 
 
The Committee completed Stage 2 consideration of the Bill. 
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School Education (Ministerial 
Powers and Independent 

Schools) (Scotland) Bill: Stage 2 

09:49 
The Convener: Item 2 is the main business of 

the morning—consideration at stage 2 of the 
School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill. Before we 
proceed, I will explain how we deal with bills at 
stage 2. Members should have before them 
several documents to assist their consideration of 
amendments. The first, obviously, is the bill itself; 
the other important documents are the marshalled 
list of amendments and the groupings of 
amendments. I ask members to check whether 
they have all those documents. If they have not, 
the clerks will be able to give them copies. Is 
everyone fully equipped? 

Members indicated agreement. 

The Convener: The amendments have been 
grouped, as always, to help the debate to proceed 
logically and to ensure that amendments that 
address similar areas are considered at the same 
time. The amendments will be called in turn in the 
order in which they are found in the marshalled 
list, and we will debate all the amendments in one 
group together. When we move on, that will be the 
end of the debate on those amendments. It should 
be possible to complete stage 2 today, although a 
further meeting is available if necessary. 

There will be only one debate on each group of 
amendments. Members may speak to 
amendments in their names that are in the group 
under consideration, and some groups contain 
several amendments. During the debate on any 
group of amendments, I will call first the member 
who lodged the first amendment in the group, who 
should speak to and move that amendment. I will 
then call all other members who wish to speak, 
including those members who lodged the other 
amendments in the group. However, those 
members should not move their amendments at 
that stage, but only speak to them; I will call 
members to move their amendments at the 
appropriate time. Members other than those who 
have lodged amendments should indicate in the 
usual way their desire to speak, and I will also call 
the minister to speak to each group of 
amendments. 

Following the debate, I will clarify whether the 
member who has moved the first amendment in 
the group wants to press that amendment to a 
decision. If the member does not wish to do so, he 
or she may seek the committee’s agreement to 
withdraw it. If the amendment is not withdrawn, I 
will put the question on it, and if any member 

disagrees, we will proceed to a division by a show 
of hands. It is important to stress that every 
member should keep his or her hand raised until 
the clerk has recorded the vote. Only members of 
the committee may vote; other members of the 
Parliament who are present—I do not think that 
there are any—are entitled to speak and move 
amendments, but they may not vote. If a member 
does not want to move his or her amendment, 
when the amendment is called they should simply 
say, “Not moved.” 

The committee must also decide whether to 
agree to each section and each schedule. 
Members are not permitted to oppose agreement 
to a section unless an amendment to delete the 
entire section has been lodged. That will be 
familiar to members from the Education (Additional 
Support for Learning) (Scotland) Bill, which we 
considered before the summer. If a member wants 
to oppose an entire section, it would be competent 
to lodge a manuscript amendment, but it is up to 
me as convener to decide whether to accept it. 

Only MSPs are able to speak during a stage 2 
debate. Executive officials are here to support the 
minister, but cannot speak themselves. That was 
an issue the last time that we considered a bill at 
stage 2.  

I welcome Euan Robson, the Deputy Minister for 
Education and Young People, to the meeting. If 
there are no questions about consideration of the 
amendments, we will begin. It is fairly 
straightforward. 

Section 1—Power of Scottish Ministers to 
require action by managers of certain schools 

The Convener: Amendment 44, in the name of 
Lord James Douglas-Hamilton, is grouped with 
amendments 30, 55, 45, 46, 56, 47, 57, 48, 31, 58, 
49, 50, 59, 51, 60, 52, 53 and 54. It sounds 
formidable, but there is a lot of repetition in 
different sections. I point out that amendment 44 
pre-empts amendment 30, amendment 47 pre-
empts amendment 57, amendment 48 pre-empts 
amendment 31 and amendment 51 pre-empts 
amendment 60. 

Lord James Douglas-Hamilton (Lothians) 
(Con): The principal amendment is amendment 
44. If it succeeds, I will move consequential 
amendments, but if it does not, amendments 45 to 
54 will not be moved. 

The effect of amendments 44 to 54 is to delete 
all mention of enforcement directions from the bill. 
The amendments reinforce and address 
arguments that were put at stage 1 of the bill’s 
consideration. Many local authorities feel that the 
powers in part 1 of the bill are unnecessary. The 
arguments for that are fivefold. First, powers of 
enforcement already exist under section 70 of the 
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Education (Scotland) Act 1980. Secondly, there is 
no evidence that local authorities are not taking 
seriously the recommendations of Her Majesty’s 
Inspectorate of Education. Thirdly, the new 
proportionate inspection system ought to be 
afforded time to prove itself before being subject to 
further reforms. Fourthly, the bill undermines local 
democracy by imposing a centralising agenda that 
is reminiscent of Big Brother in George Orwell’s 
“Nineteen Eighty-Four”. Lastly, the Convention of 
Scottish Local Authorities sees the bill as a waste 
of parliamentary time. 

The amendments are supported by a number of 
local councils, in particular, West Lothian Council, 
but also including East Renfrewshire Council, East 
Ayrshire Council and Glasgow City Council. The 
evidence that West Lothian Council submitted to 
the Education Committee stated: 

“West Lothian Council considers the proposals an 
unnecessary intervention in the role and responsibility of 
local government and does not believe that ministerial 
intervention is necessary. … West Lothian Council sees no 
useful purpose in introducing any enforcement direction as 
Councils already comply with the recommendations of 
HMIE.” 

It is the view of West Lothian Council that 
“the Bill would be improved by a fundamental change in 
approach” 

and the council suggested that that fundamental 
change might best be achieved by removing the 
sections relating to enforcement direction. 

However, it is not just West Lothian Council’s 
councillors who are prepared to put their heads 
above the parapet. I notice that East Renfrewshire 
Council stated: 

“There is to date no demonstrable evidence which would 
suggest that such intervention is necessary or indeed 
desirable”. 

East Ayrshire Council is worried that the bill 
“would substantially alter the nature of the present 
relationship between the Scottish Executive, HMIE and 
education authorities in a way which would not be helpful to 
any of the partners concerned”. 

Glasgow City Council stated: 
“Existing powers of inspection and monitoring are 

sufficiently strong”, 

while South Lanarkshire Council stated that since 
1996 there have been no occasions when HMIE 
has advised that schools and the authority have 
failed to make satisfactory progress on all 
recommendations contained in their reports. 

Amendments 44, 45, 46, 48, 49, 50, 52 and 53 
seek to delete the phrase: 

“an enforcement direction is justified”. 

Amendments 47 and 51 seek to delete sections 
relating to enforcement directions and to substitute 

the phrase “further action required”. Amendment 
54 seeks to alter the long title of the bill and to 
change the phrase: 

“direct the school managers or the authority” 

to “recommends” that the school managers or the 
authority take action. Our amendments seek to 
uphold local accountability and to deter the 
Executive from taking an increasingly 
interventionist approach. I will be testing the mood 
of the committee on the matter by asking for at 
least one vote. After all, all the amendments were 
lodged on behalf of local democracy and they are 
supported by many local authorities, not to 
mention COSLA. It will be interesting to discover 
who in the committee wants to stand up and 
champion local democracy. 

I move amendment 44. 

The Deputy Minister for Education and 
Young People (Euan Robson): I invite the 
committee to accept amendments 30 and 31. 
They clarify that in making a referral HMIE takes 
account of the seriousness of the failure. 

During stage 1 we indicated that we would re-
examine the trigger point—as it came to be 
described—contained in part 1 of the bill for HMIE 
referral of a school or an authority to ministers. 
That was raised by the convener and by Adam 
Ingram, if my memory serves me correctly. It is 
vital that we make the procedure as transparent as 
possible to those who are affected by it, and we 
must ensure that it works effectively. 

The committee asked us to reconsider the 
process by which HMIE makes a referral to 
ministers, particularly to make clearer the 
instances in which the process would be used. 
Amendments 30 and 31 address the committee’s 
recommendation. In drafting amendment 30, it 
was necessary to ensure that the power allows 
action when that is necessary. To make the power 
any more prescriptive would run the risk of setting 
up unhelpful barriers so that HMIE would be 
unable to make referrals to ministers when it 
needed to do so. 

The amendments therefore clarify that account 
must be taken of the seriousness of the failure in 
assessing whether an enforcement direction is 
justified before making a referral. That will be a 
matter of judging the facts of each case. A serious 
failure would range from a total failure to take 
action in relation to any area for improvement, to a 
situation where some action had been taken, but it 
was insufficient given the seriousness of the 
failure. I therefore invite the committee to accept 
amendments 30 and 31. 

I turn to amendments 44 to 54 and invite 
members to reject them. It is perfectly clear that 
they would fundamentally alter the effect of part 1 
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of the bill. I listened carefully to Lord James and, 
at some stages, I thought that he had his tongue 
firmly in his cheek, but there we are.  

In part 1, we have proposed a proportionate two-
stage process to ensure that schools and 
authorities take action to secure improvement. On 
HMIE’s recommendation, ministers will have the 
power to direct an education authority to take 
action to secure improvement at either school or 
authority level if—it is important to emphasise the 
“if”—the established steps of inspection, 
professional support and development have not 
already done so. As I say, the bill will create a two-
stage process of preliminary notice and 
enforcement direction and a duty to comply with 
any enforcement direction. 

10:00 
Lord James Douglas-Hamilton’s amendments 

would remove the power to serve an enforcement 
direction and, in its place, introduce a power for 
ministers to make recommendations to schools 
and education authorities. However, such 
recommendations would have no force and it is 
difficult to see how they would add to the existing 
arrangements—one could say that we would be 
going round in circles. The problem that part 1 of 
the bill seeks to address is that, while ministers 
can at present make recommendations, there is 
no power to ensure that a school or authority takes 
action to meet those recommendations and no 
duty on them to comply. That is why we consider 
that the two-stage process of preliminary notice 
and enforcement direction must be retained in the 
bill. 

Amendments 44 and 48 would remove one of 
the tests that would have to be applied before 
HMIE decided to refer the manager of a school, or 
an education authority, to ministers. Before 
making a reference, HMIE would need to consider 
only that the manager or authority had failed to 
take satisfactory action to secure improvement, 
having been given sufficient time to do so. 
However, the bill as drafted will ensure that HMIE 
must also consider whether an enforcement 
direction is justified. Similarly, amendments 45 and 
49 would remove from the ministerial decision to 
serve a preliminary notice the test of whether an 
enforcement direction is justified. 

Amendments 47 and 51 would remove the 
power to make an enforcement direction and the 
related processes. I have said before, and I 
emphasise again, that those provisions are 
essential. They include the requirement that, 
before making an enforcement direction, ministers 
will have to consult HMIE. Additionally, the bill 
provides that ministers will have to report to the 
Parliament on any use of an enforcement 
direction, but the use of recommendations, as 

proposed in amendments 47 and 51, would not 
require that. 

When the system works well, there is no need 
for enforcement. We maintained throughout stage 
1, and in the preliminary discussions, that we hope 
that we will not have to use the powers. However, 
what would be said if we did not have the powers 
and a problem arose? What would we do if an 
education authority refused to accept our 
recommendations? If amendments 47 and 51 
were accepted, ministers would be in the same 
situation that they are in at present: we would 
have no way of ensuring that schools or 
authorities took satisfactory action. Part 1 seeks to 
remedy that gap in the current arrangements and 
it is the key reason why we introduced the bill. 

Amendments 55 and 58 are in the convener’s 
name. Under part 1, HMIE will be obliged to make 
a reference to the Scottish ministers if it appears 
that a school or education authority has not taken 
action to secure improvement. The bill sets out 
that any reference by HMIE must be made in 
writing and must include recommendations as to 
the action that HMIE thinks must be taken to 
remedy a failure or prevent its recurrence. 
Amendments 55 and 58 would add the 
requirement that a reference must also specify the 
failure or failures that are behind the referral. The 
new requirement that the convener proposes 
would complement the existing provisions and 
ensure that all parties are absolutely clear about 
what needs to be done. I thank him for lodging the 
amendments, which will make the process more 
transparent. I am pleased to accept amendments 
55 and 58 and I commend them to the committee. 

Amendments 56 and 59, which are also in the 
convener’s name, are in line with our amendments 
to make it explicit that HMIE, when considering 
making a reference to ministers, must have regard 
to the seriousness of the failure. Those 
amendments also mean that ministers must take 
the seriousness of the failure into consideration 
when they take their decision that an enforcement 
direction is warranted. I again say that those 
amendments add clarity to the bill. I am happy to 
accept amendments 56 and 59 and I commend 
them to the committee. 

I appreciate the intention behind amendments 
57 and 60, in the name of the convener. I 
understand that they are intended to make it clear 
that the action that ministers require the relevant 
person or authority to take should be “reasonably” 
calculated to remedy or prevent a recurrence of 
the failure involved. That is very clear and I am 
clear that that is the intent behind the 
amendments. 

If we have reached the stage of an enforcement 
direction, it is clear that a school or authority has 
failed to take action to secure improvement. A 
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direction will specify what form that action will take 
so that no one is in any doubt as to what is 
required of them. I completely agree that ministers 
must act reasonably at that stage of the 
procedure—and indeed in any decisions that they 
take. 

I hope that I can reassure the committee that 
there is no intention on the part of Scottish 
ministers to act unreasonably at any stage in the 
process. I can confirm that ministers will not 
require schools or authorities to take any 
unreasonable action in order to meet the 
requirements of an enforcement direction. If 
ministers were to act unreasonably they would be 
open to challenge. Under part 1, for example, 
ministerial decisions are open to judicial review. 

If the committee accepts those amendments we 
would, in effect, only be reiterating what I think is 
already implicit in law. I am also concerned about 
the effect in relation to the interpretation of other 
ministerial decisions in the same legislation, which 
do not have explicit reference to “reasonable”. 
Although the amendments cover a number of 
areas, there are others, and in that context the 
absence of the word “reasonable” might lead to 
some difficulty. 

Although I appreciate the intention of the 
amendments, I hope that I have been able to 
reassure both the convener and the committee 
that ministers intend to act reasonably in relation 
to all their decisions. If you have further concerns I 
will be happy to address them between stage 2 
and stage 3, but I hope that you feel that you are 
in a position to not move amendments 57 and 60. 

The Convener: I will speak to amendment 55 
and the other amendments in the group. 

In general, my concerns are to ensure that due 
process is implemented and that there is no 
allowance for arbitrary action by ministers—I 
hasten to say that I am thinking not of the current 
ministers but perhaps other ministers in the 
future—on the basis of the powers in the bill. That 
is what my amendments are directed towards 
achieving and it echoes some of the points made 
by the committee—as was touched on by the 
minister earlier. 

I am grateful to the minister for accepting 
amendments 55 and 58. The logic of those 
amendments is that it is important that the 
authority should know not only what they have to 
do to put things right, but what they did wrong in 
the first place. The bill is slightly defective in not 
stating that in the first place. 

Similarly, the logic of amendments 56 and 59 is 
that the phrase “having regard to the seriousness 
of that failure” was put into the duty of the 
inspectors but not into the duty of the ministers 
and it seems to me that it is appropriate at both 

stages. I am grateful to the minister for accepting 
those amendments. 

The reasonableness point is probably taken on 
board by virtue of the fact that the minister has 
made statements about that in the debate, which 
can of course be referred to at a later point, so I 
am grateful for that. 

I will make one other point, which arises from 
correspondence that members had from COSLA, 
which has particular concerns about the matter. 
COSLA suggested that there might be some 
advantage, against the background of the school 
improvement agenda, in making specific reference 
in section 1 to linking the ministerial powers in the 
bill to securing improvement, in particular under 
the Standards in Scotland’s Schools etc Act 2000. 
That potentially has merit and I would be 
interested in whether the minister could think 
about that suggestion between now and stage 3 to 
see if a closer link can be achieved. 

The concern—part of which you have dealt with, 
minister—was that ministers could, without regard 
to anything that had gone before, make orders that 
seemed to them to be right, even though the 
process did not fit in with major and substantial 
objectives under the Education (Scotland) Act 
1980. Although the committee readily accepted 
that the additional aspect of the Standards in 
Scotland’s Schools etc Act 2000 was the 
improvement agenda, and that that had to be 
taken on board, there is an argument about the 
linkage.  

COSLA also referred to the question of what 
form the intervention would take. That is not 
something on which we had much evidence in the 
stage 1 debate. COSLA suggested that peer 
support from professional colleagues might be one 
aspect of the matter, and that seems to me to 
have an element of merit. I would be grateful if the 
minister could take that on board between now 
and stage 3. 

Those are the only comments that I have to 
make, apart from saying that I oppose Lord James 
Douglas-Hamilton’s amendments, which I think 
are designed to wreck the effect of the bill and do 
not fit with the committee’s view, based on the 
evidence that we took at stage 1. I realise that we 
have differing views, but if we take out the 
enforcement powers, the bill will not be worth 
proceeding with, because that would take out the 
sting—the important bit that enables the bill to 
work. I had personal concerns about the extension 
of ministerial powers in that regard, but if that is 
linked in—as it now substantially is—to process 
and to some degree of restriction of ministerial 
powers, that seems to me to be a reasonable 
addition to the powers that ministers have in that 
regard.  
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Thank you for your forbearance. Do other 
members want to comment?  

Ms Rosemary Byrne (South of Scotland) 
(SSP): I speak in support of amendment 44, in the 
name of Lord James Douglas-Hamilton, and of the 
consequential amendments. I do not think that the 
inspectorate needs those extra powers. I feel 
strongly that HMIE is taken seriously when it goes 
into schools and that local authorities take its 
recommendations seriously, and there is 
absolutely no need to cause a difficulty with 
democracy. At the end of the day, that is what the 
extra powers would cause; Lord James is 
absolutely right about that. We elect 
representatives to sit on local authorities and they 
are ultimately in charge of running the schools. In 
27 years of teaching, I have never seen an 
example of any local authority or school taking 
lightly recommendations by HMIE. They always 
carry out the recommendations that are put in front 
of them, and I do not think that we heard any 
evidence to the contrary. In my opinion, and in the 
opinion of other committee members, that part of 
the bill is totally unnecessary. I hope that other 
members of the committee will consider 
supporting the amendments. 

Mr Adam Ingram (South of Scotland) (SNP): I 
very much support Lord James Douglas-
Hamilton’s amendments. As was said at our stage 
1 debate, we got feedback from local authorities 
effectively saying, “If it ain’t broke, don’t fix it.” That 
is the situation that we face with this bill. It has 
always struck me that if ministers are concerned 
about a school or education authority failing to 
secure improvement, there are other, more 
political, influences and pressures that can be 
brought to bear without the need for legal recourse 
to address the situation. It seems to me that what 
we have in the bill is an excessively bureaucratic 
sledgehammer to crack a rather inoffensive nut. 
The committee, and indeed the Parliament as a 
whole, must have far more pressing educational 
issues to be concerned about, so I fully concur 
with Lord James’s amendments and I support 
them. 

Mr Macintosh: I would like to speak in favour of 
amendments 30, 31, 55 and 56, and against the 
amendments in the name of Lord James Douglas-
Hamilton. Lord James’s amendments would 
undermine the spirit, if not the point, of the bill 
entirely, and we had that debate at stage 1, when 
the committee agreed with the Executive that that 
measure fills a gap in the legislation.  

At stage 1, forceful arguments were put by 
Councillor the Rev Ewan Aitken on behalf of 
COSLA—our colleagues in COSLA will be 
delighted that Lord James has become the 
champion of freedom in local government, 
although the irony will not be wasted on them—but 

those arguments were mostly concerned with the 
motivation behind the Executive’s proposals. It 
was stated that the Executive was trying to 
centralise powers, but no evidence was produced 
to back that up. Clearly, I do not agree with that 
interpretation of the Executive’s motivation in 
introducing the bill, but I am conscious of the fact 
that we wish to work with colleagues in local 
government. I am pleased that amendments 30, 
31, 55 and 56, which the minister has said he will 
accept, will clarify the triggers that could lead 
HMIE to recommend ministerial intervention, as 
we recommended in our stage 1 report. Echoing 
the convener’s words, I believe that we should 
continue to maintain a dialogue with COSLA as we 
move to stage 3 to ensure that COSLA is clear 
about the motivation behind the bill and the terms 
under which it would be used. 

Rosemary Byrne said that she could not imagine 
any circumstances in which the bill would be used, 
but during the summer there was a high-profile 
example of a school that had not improved. After it 
received a bad first report from HMIE, that school 
was also marked poor in the follow-up report. Had 
we had that example earlier in the year, it might 
have helped to clarify matters. 

10:15 
Lord James Douglas-Hamilton: Let me 

respond briefly to the points that have been made. 

The powers under section 70 of the Education 
(Scotland) Act 1980 are very substantial. Section 
70 states: 

“If the Secretary of State”— 

that would now be the Scottish ministers— 
“is satisfied … that an education authority … or other 
persons have failed to discharge any duty … relating to 
education, the Secretary of State may make an order 
declaring them to be in default in respect of that duty and 
requiring them before a date stated in the order to 
discharge that duty.” 

Given that ministers already have substantial 
powers, the case for local democracy should not 
be allowed to go by default. 

If amendment 44 is not agreed to, I will not press 
the consequential amendments. I recommend that 
the committee agree to the amendments in the 
name of Robert Brown and to the amendments in 
the name of the minister. I ask the minister to 
consider the point that the convener made about 
COSLA’s further representations. 

The Convener: The question is, that 
amendment 44 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
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FOR 
Byrne, Ms Rosemary (South of Scotland) (SSP) 
Douglas-Hamilton, Lord James (Lothians) (Con) 
Ingram, Mr Adam (South of Scotland) (SNP) 

AGAINST 
Brown, Robert (Glasgow) (LD) 
Alexander, Ms Wendy (Paisley North) (Lab) 
Murray, Dr Elaine (Dumfries) (Lab) 
Brankin, Rhona (Midlothian) (Lab) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0. 

Amendment 44 disagreed to. 

Amendment 30 moved—[Euan Robson]—and 
agreed to. 

Amendment 55 moved—[Robert Brown]—and 
agreed to. 

Amendments 45 and 46 not moved. 

Amendment 56 moved—[Robert Brown]—and 
agreed to. 

Amendment 47 not moved. 

Amendment 57 not moved. 

Section 1, as amended, agreed to. 

Section 2—Power of Scottish Ministers to 
require action by education authorities 

Amendment 48 not moved. 

Amendment 31 moved—[Euan Robson]—and 
agreed to. 

Amendment 58 moved—[Robert Brown]—and 
agreed to. 

Amendments 49 and 50 not moved. 

Amendment 59 moved—[Robert Brown]—and 
agreed to. 

Amendments 51 and 60 not moved. 

Section 2, as amended, agreed to. 

Section 3 agreed to. 

Section 4—Registration of independent 
schools 

The Convener: Amendment 1, in the name of 
Lord James Douglas-Hamilton, is grouped with 
amendments 2 to 29.  

Lord James Douglas-Hamilton: The purpose 
of the amendments, especially amendment 1, is 
solely to protect children. The amendments are 
designed to alter the bill to require all employees 
of independent schools, and not just teachers, to 
satisfy the child protection criteria for working with 
children. The bill currently refers to a “proposed 
teacher”, but the amendments would change all 
those references to “proposed employee”. There 

are legitimate concerns and I believe that any 
ambiguity in the legislation should be removed. 
The amendments would do precisely that. They 
would mean that all persons employed in an 
independent school—not just teachers—would 
have to undergo the necessary checks to ensure 
that they are proper persons to work with children. 
We cannot afford to take risks that could end in 
tragedy. 

I cannot help recalling that one of my first history 
lessons at school in Scotland related to two young 
children of the Douglas family being confronted 
with a boar’s head at dinner in Edinburgh Castle, 
which was the signal for them to be taken out and 
stabbed to death in the courtyard. Many years 
later, I was proud to pilot the Children (Scotland) 
Bill through the House of Commons, to provide 
stronger protection for children against abuse. The 
lead minister was Lord Fraser of Carmyllie, whose 
activities this morning may be of interest for other 
reasons. 

The Convener: I must rule that comment out of 
order. 

Lord James Douglas-Hamilton: I will proceed 
quickly. 

Section 4 of the bill concerns legislation 
governing independent schools. We have lodged 
29 amendments, all of which relate to one basic 
principle. My chief concern in lodging those 
amendments is that it should be stated explicitly 
that all persons working in schools should be 
proper persons—that is to say, that they should be 
qualified in child protection terms to work with 
children. Currently, the bill refers to every 
“proposed teacher”, but our amendments would 
expand the provision to cover any “proposed 
employee”. After all, the tragedy at Soham 
involved a member of the school staff who was not 
a teacher. The amendments would ensure that 
non-teaching staff, support staff and teachers who 
for whatever reason have not been registered with 
the General Teaching Council for Scotland were 
covered by the legislation. One cannot be too 
careful when putting in place necessary 
protections for children. 

Under amendment 1, Scottish ministers may 
grant an application for registration only if they are 
satisfied both that 
“every proposed teacher in the school is a proper person to 
be a teacher in any school” 

and that 
“every other proposed employee in the school is a proper 
person to be an employee in any school”. 

We are supported in lodging the amendments by 
the Scottish Council of Independent Schools. In 
our consultation with the council, it was pointed 
out that there is no reference in the bill to the need 
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for non-teaching or support staff to be proper 
persons, an omission that the council fails to 
understand. The issue is of prime importance in 
independent schools, as they may employ 
excellent teachers who cannot be registered with 
the GTC, perhaps because they were educated or 
trained outside Scotland. Under the terms of our 
amendments, non-teaching staff would be 
subjected to closer scrutiny before an independent 
school’s application for registration was granted. 

Our amendments ensure that schoolchildren will 
be properly safeguarded. The aim is to prevent a 
tragedy similar to the events in Soham from 
happening again. I urge the committee to support 
the amendments, which are sensible precautions 
in a world in which the unfolding of events is not 
always certain or predictable. If the minister 
objects that school employees are already 
covered by the Protection of Children (Scotland) 
Act 2003, my response and that of the SCIS is that 
reference should be made in the bill to the 
statutory protections. In other words, amendments 
of a clarificatory nature would assist in placing the 
matter beyond any possible doubt. 

I am not proposing a two-tier system. On the 
contrary, my aim is to ensure that children in 
independent schools are afforded the same 
protection as children in state schools receive. 
Non-teaching staff ought to be covered explicitly 
by the bill or, at least, mentioned so that children 
throughout Scotland will have all necessary 
protections. 

I move amendment 1. 

The Convener: We may need some 
background on the matter from the minister. Do 
other members have comments to make? 

Dr Elaine Murray (Dumfries) (Lab): I have a 
point for clarification, which the minister is 
probably the best person to address. I understand 
that part 2 of the bill is about the educational 
fitness of teachers and their ability to teach, not 
about child protection. I would have thought that 
the staff in independent schools would be covered 
by disclosure checks in exactly the same way as 
those in the state sector are. Perhaps the minister 
can clarify that for us. 

Mr Macintosh: I echo that point. If Lord James 
is correct, I am concerned about the points that he 
has raised. I do not think that there is any doubt 
about his motivation, but I cannot remember the 
SCIS giving us at stage 1 the information that he 
has cited. Perhaps Lord James can clarify that. 

The Convener: It is my recollection, too, that we 
did not receive any evidence to that effect. Lord 
James may have received that information in a 
private conversation or in correspondence. 

Lord James Douglas-Hamilton: It was at a 
meeting of the SCIS on 21 May, which I attended. 

The Convener: We need some clarification on 
the matter from the minister. 

Euan Robson: I should perhaps start by 
offering my condolences to Lord James on the 
loss of his relatives all those years ago. 

We all share the concern that only suitable staff 
should work with children in our schools—that is 
clear. Child protection is high on all our agendas, 
especially after the terribly distressing events in 
Soham; we cannot overstate its importance. I 
appreciate entirely the intention behind Lord 
James’s amendments. 

The issue was raised in the committee at stage 
1, when we said that we would consider it again. 
We have done so and have concluded that there 
are already sufficient safeguards for ensuring that 
all people who work in schools—whether in the 
public or the private sector—are suitable to work 
with children. That applies not just to those who 
are employed by the schools, but to those who 
work there as volunteers. The Protection of 
Children (Scotland) Act 2003 imposes a duty on 
ministers to keep a list of people who are 
unsuitable to work with children, making it an 
offence for such disqualified people to work with 
children or to try to do so. To avoid the risk of 
committing an offence, employers must ensure 
that, in relation to such child care positions, 
appropriate disclosure checks are carried out on 
their employees and proposed employees. 

The Protection of Children (Scotland) Act 2003 
covers anyone whose normal duties include work 
in any school. That includes employees and 
volunteers who work in the school as well as 
employees of other organisations whose normal 
duties include work in a school. As part of the 
preparations for the implementation of that 
important new legal safeguard, later this year we 
will publish guidance for all schools on child 
protection in education to ensure that all schools 
are doing all that they can in this very important 
area.  

With respect, we cannot see why we should 
introduce different controls for people who work in 
the independent sector from those that apply to 
people who work in the public sector, nor do we 
see what information ministers would be able to 
gather to satisfy themselves of the propriety of 
employees other than information that is already 
gathered under the Protection of Children 
(Scotland) Act 2003 and the other legislation. 

10:30 
The variety of people who work in schools is of 

course large—it includes catering staff, janitors 

 

266



1601  15 SEPTEMBER 2004  1602 

and classroom assistants, as well as teachers. We 
are interested in ensuring that all of them are 
suitable to work with children, but we do not see 
what additional standards we would want them to 
meet. 

The “proper person” standard that the bill 
imposes is for wider purposes than those of the 
standard of being suitable to work with children; it 
is specific to the regulation of schools in the 
independent sector. As the committee has noted, 
teachers in the independent sector are not 
currently required to be registered with the GTC 
for Scotland, so it is appropriate to consider the 
propriety of teachers as, unlike those in the state 
sector, not all such teachers’ propriety will have 
been checked by the GTC. Similarly, the state 
sector has no proprietors, so it is appropriate to 
have a test for them that takes into account factors 
beyond child welfare. 

The Bichard report highlighted the importance of 
schools’ selection and recruitment arrangements. 
Recruitment of employees is a matter for schools 
rather than ministers. It is important to remember 
that it is schools that hold information on staff and 
proposed staff. Schools conduct interviews, check 
references and run disclosure checks on 
prospective employees. It is right that the people 
who take the recruitment decisions and manage 
employees are the people who judge whether a 
person is right to work in their school. 

The Executive’s interest is in ensuring that 
independent schools in Scotland are subject to 
appropriate regulatory controls so that the care 
and welfare of pupils is safeguarded adequately. It 
is not for ministers to check the suitability of each 
employee. 

The registrar of independent schools—she is 
sitting to my left—tells me that she has not been 
advised of any instance in which concerns about a 
member of staff could not be resolved by using the 
existing powers. When concerns have been 
expressed about the care and welfare of children, 
the registrar has asked for and been provided with 
a list of the names of all staff who work in the 
school and with confirmation that appropriate 
checks have been undertaken. If the information 
that a school provides does not satisfy ministers 
that the welfare of children is being safeguarded 
adequately, they can refuse registration or, if a 
school is registered, they can take action under 
the complaint procedure. 

We must be clear that the bill does not cover all 
the legislative obligations that are in place for the 
independent schools sector and others. The sector 
is covered by other legislation, not only on the 
child protection instances that I have mentioned, 
but on health and safety and disability 
discrimination, for example. 

We have discussed further with the SCIS how all 
those obligations can best be made clear. We 
have undertaken to update guidance to draw 
attention to the range of legal obligations that are 
most relevant to the sector and to issue new 
guidance to all existing schools and to new 
schools that seek registration. We will also 
consider whether explanatory notes need to be 
expanded to make it clear how the bill fits with 
other relevant legislation, such as the Protection of 
Children (Scotland) Act 2003. 

In summary, it is important to consider the 
overall legal framework that is in place to ensure 
that only suitable people work in schools. If Lord 
James’s amendments were agreed to, we would 
have a different standard for employees in the 
independent sector from that for those in the state 
sector. We see no case for that. We would also 
take a new regulation-making power that we do 
not envisage needing. We are reluctant to do that. 
We are often told that we have too many 
regulations, so we do not want to take a power 
without a demonstrable need. We also do not wish 
to duplicate existing powers and processes with 
the inevitable bureaucratic burden for independent 
schools that that would create. 

Having given reassurances that child protection 
has always been at the forefront of our minds 
when drafting the bill and that adequate coverage 
is provided in other legislation that covers all those 
who work in schools, I hope that Lord James will 
withdraw amendment 1 and not move his other 
amendments. 

I appreciate that that is an intense passage and 
that members can read it in the Official Report 
later, but I would be happy to write a letter to the 
committee on that specific point, between stages 2 
and 3, if you feel that it would be helpful to provide 
further clarification, convener. 

The Convener: That was helpful. Perhaps Lord 
James will be reassured by your comments, as he 
has received a fair degree of movement from you 
on the issue.  

Mr Macintosh: May I clarify a point? I was 
unfair to SCIS, because it did indeed raise the 
issue at stage 1. Judith Sischy said that she was 
confused about introducing two sets of standards. 

Lord James Douglas-Hamilton: I warmly 
welcome the minister’s assurances. It will help the 
committee if a letter is sent setting out the 
sufficient safeguards. I also welcome the fact that 
guidance is to be published. I ask the minister to 
consider lodging an amendment to clarify the 
position by referring to relevant provisions. I 
appreciate that ignorance of the law is no excuse, 
but it helps educationists and practitioners if the 
law is clearly expressed and apparent from 
appropriate references in a new act. I will not 
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press amendments 1 to 29 at this stage. I am 
grateful to the minister for his reply and will be 
most grateful if he considers lodging a clarificatory 
amendment at a later stage. 

Euan Robson: On Lord James’s last point, at 
this stage we feel that the guidance will cover the 
issue explicitly. However, I will consider his point 
about a specific amendment. The committee will 
have the letter before stage 3. 

Amendment 1, by agreement, withdrawn. 

The Convener: Amendment 61, in my name, is 
grouped with amendments 32, 38, 62, 39 and 63. 

A slightly different matter arises on the issue of 
reasonableness. I refer members to section 4, 
page 6, line 37, at which proposed section 98A(4) 
states: 

“The Scottish Ministers may, on granting an application 
for registration, impose such conditions on the carrying on 
of a registered school as they think fit.” 

I am willing to receive clarification from the 
minister, but that is a pretty wide definition of 
ministerial power and I am not vastly enthusiastic 
about agreeing to it without it being placed in 
some context. 

Against that background, I ask that the word 
“reasonable” be inserted. I am not thralled to that 
in particular, because there may be other ways of 
achieving the aim. However, the matter was raised 
at stage 1, when it was suggested that we should 
pin down the issue and indicate the conditions and 
circumstances that might apply. Has the minister 
thought about that? Is he able to respond? 

I do not intend to press amendment 61 today, 
but it raises a valid issue, perhaps in a wider 
dimension than in our previous discussions on 
ministerial powers, as the condition to which the 
amendment refers is fairly unrestricted. The issue 
is echoed in amendments 62 and 63. 

I move amendment 61. 

Mr Macintosh: The point was raised by Judith 
Sischy at stage 1. She was looking for, if not an 
amendment, guidance from the Executive to clarify 
when the powers would be used. 

Euan Robson: I invite the committee to agree to 
amendment 38, which ensures that conditions 
would be imposed on a school under new section 
98(E) of the 1980 act only to prevent the school 
becoming objectionable—that is the technical 
term—on any of the notice of complaint grounds in 
new section 99(1A) of the 1980 act. The 
committee was concerned that the power as 
drafted was not sufficiently focused and the SCIS 
told us that there were concerns in the sector that 
the power to impose conditions would be used to 
set standards on the independent schools sector. 
That was not the intention; the power was 

proposed to make available to ministers a 
proportionate response as an alternative to the 
notice of complaint procedures, if such a response 
was appropriate.  

I welcome the opportunity to lodge an 
amendment on the committee’s prompting that 
makes the intention clear. Amendment 38 makes it 
explicit that the power was designed to be 
preventive rather than punitive; the intention is to 
offer the advantage of allowing a school to 
continue to operate while it addresses a specific 
concern. For example, if there were concerns 
about the safety of the sports hall, the school 
could continue to operate on the condition that the 
hall should not be used until those concerns had 
been satisfactorily addressed. The committee 
rightly raised concerns about the issue. The power 
also provides the option of varying a condition if an 
existing condition has not been fully met, as an 
alternative to going straight to the notice of 
complaint procedure. I invite the committee to 
agree to amendment 38. 

I invite the committee also to agree to 
amendments 32 and 39, which clarify that the 
powers to impose conditions in proposed sections 
98A(4) and 98E(1) of the 1980 act would be 
specific to an individual school and its 
circumstances. The SCIS raised the issue with 
us—I think that Ken Macintosh and the convener 
alluded to that—and Lord James Douglas-
Hamilton took up the matter at stage 1. 
Amendment 32 relates to the use of conditions at 
the time of registration and amendment 39 relates 
to the use of conditions on a school that is already 
registered. Amendments 32 and 39 make it plain 
that in both cases such conditions would apply in 
respect of individual schools and could not be 
applied to all schools—that is the vital point. I hope 
that amendments 32 and 39 satisfy the 
committee’s concerns and I would be grateful if 
members would agree to them. 

On amendments 61, 62 and 63, I appreciate the 
convener’s point and I am grateful that he does 
not intend to press the amendments, because we 
have residual concerns about the word 
“reasonable”. I will not repeat the reasons that I 
gave earlier, but I note that the convener says that 
he is not thralled to the adjective. We will consider 
the point in the context of his remarks, but I think 
that amendments 38, 32 and 39 address the 
concerns that he raises. Perhaps that will be 
clearer when we see the bill in its amended form 
after stage 2. The Executive wants to make it clear 
that conditions will be attached to individual 
schools and used only in relation to registration or 
to prevent a school from becoming objectionable 
on notice of complaint grounds. I hope that the 
Executive amendments go some way towards 
addressing the convener’s concerns.  
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Although I do not envisage that we will lodge 
further amendments on the matter, we will be 
happy to have another look at it before stage 3. 
Ministerial decisions can always be challenged if 
they are considered to be unreasonable. Under 
part 2 of the bill, ministerial decisions can in fact 
be appealed to sheriff principals. I do not wish to 
dwell on the point, but if we use the word 
“reasonable”, we simply go back to reiterating 
what is implicit in law. However, we will consider 
the matter further before stage 3. 

10:45 
The Convener: I think that I did this the wrong 

way round. I should not have asked the minister to 
speak before members had made their 
observations on the amendments. 

Mr Macintosh: I wonder about the use of the 
word “becoming” in amendment 38. I do not know 
whether that is the present continuous but, in any 
case, it is a very unusual word to use in legislation. 
For example, if a school fails an inspection or if 
ministers are concerned about it, they are bound 
to use the powers in the bill. However, how do 
they decide whether something is about to 
become objectionable? It strikes me that that will 
leave matters wide open to misinterpretation. 

Dr Murray: I am not so concerned about how 
the word “becoming” is defined; after all, I 
understand that there is a process by which 
concerns are raised. However, I am not quite sure 
about the legal definition of the word 
“objectionable”. In what circumstances could a 
school be described as “objectionable”? 

The Convener: I will allow the minister to come 
back on those points—or perhaps he wants to 
ponder the matter between now and stage 3. 

Euan Robson: I am advised that the word 
“objectionable” is used in section 99 of the 
Education (Scotland) Act 1980—I refer the 
member to where it is first used in that section. As 
the bill seeks to amend the 1980 act, we have to 
use consistent terminology in the two pieces of 
legislation. That is why the word “objectionable” 
has been used. 

Dr Murray: Does it mean that an objection or 
complaint has been received? 

Euan Robson: Yes, or it could mean that an 
HMIE report has highlighted a particular issue or 
difficulty. 

Perhaps this area is quite technical. Before I 
make a comment that the lawyers later tell me is 
inaccurate, I should add that I am happy to write a 
letter to the committee—in addition to the earlier 
letter that I mentioned—to put in proper context 
the use of the words “objectionable” and 
“becoming”. I understand both members’ points, 

because the language is perhaps not as good as it 
could be. However, that is because we are 
amending the 1980 act and are required to be 
consistent in our use of terminology. 

The Convener: I tempted to say that, in the 
circumstances, that is a very becoming 
commitment. 

I do not propose to say anything further on the 
issue—I think that we have had a good go at it—
and with the committee’s agreement I will 
withdraw amendment 61. 

Amendment 61, by agreement, withdrawn. 

Amendment 32 moved—[Euan Robson]—and 
agreed to. 

Amendments 2 to 8 not moved. 

The Convener: Amendment 33, in the name of 
the minister, is grouped with amendments 34 to 37 
and amendments 40 to 42. 

Euan Robson: I invite the committee to accept 
these amendments, which will ensure that all 
persons or bodies that ministers think fit will be 
notified of decisions made about applications to be 
independent schools, together with the range of 
other decision-making orders made by ministers 
under this part of the act. Similar provision is also 
made in respect of the registrar to notify other 
persons or bodies when a school that is no longer 
operating has been removed from the register of 
independent schools.  

Many bodies are involved in inspecting and 
regulating the independent sector and it is vital 
that they work together for the benefit of all. The 
registrar of independent schools, HMIE and the 
care commission are clearly key players. 
However, in other circumstances, the fire brigade, 
the Health and Safety Executive and the social 
work services inspectorate will also have a part to 
play. 

Additionally, there are bodies that might have an 
interest in certain decisions. For example, an 
education authority will have an interest in 
decisions at a school at which it has placed pupils. 
Similarly, the GTC Scotland will be interested in a 
decision to disqualify a GTC registered teacher.  

The need for good communication and an 
integrated approach was brought up during stage 
1 by Elaine Murray and Lord James Douglas-
Hamilton. We have also discussed the issues with 
the Scottish Council for Independent Schools and 
the care commission. The amendments ensure 
that, when ministers make decisions, they must 
notify anyone they think fit. Given the range of 
bodies with a potential interest, the amendments 
do not attempt to identify particular bodies, which 
might result in one or more being overlooked. The 
proposal imposes a duty on ministers to notify 

 

269



1607  15 SEPTEMBER 2004  1608 

such bodies but allows them to determine which 
ones are appropriate in a particular situation, 
thereby avoiding overburdening particular bodies 
with unnecessary or irrelevant information.  

It is essential that those bodies work together to 
ensure not only that the independent sector is not 
unnecessarily burdened but, more important, that 
good outcomes are secured and safeguarded for 
the children in this sector. During stage 1, there 
was a lot of debate about the way in which the 
care commission, the registrar and HMIE would 
interplay to ensure that the regulatory regimes 
would operate seamlessly and in a co-ordinated 
way. I hope that the committee will judge that the 
amendments extend statutory notification 
provisions to assist in ensuring that everyone has 
the right information at the right time. The proposal 
will be supported by the memoranda of 
understanding that are being developed between 
the relevant bodies and the commitment of those 
bodies to streamline the administrative procedures 
of schools that will have to register with the 
registrar and the care commission.  

I invite the committee to agree to these 
amendments, which I hope it will feel are in line 
with its recommendations at stage 1. 

I move amendment 33. 

Mr Macintosh: I welcome the fact that the 
minister has lodged these amendments in line with 
the recommendations in our report at stage 1. 

The Convener: I do not think that the minister 
has to respond to that. 

Amendment 33 agreed to.  

Amendments 34 and 35 moved—[Euan 
Robson]—and agreed to.  

Amendments 9 and 10 not moved. 

Amendments 36 and 37 moved—[Euan 
Robson]—and agreed to. 

Section 4, as amended, agreed to. 

Section 5—Regulation of registered schools 

Amendment 38 moved—[Euan Robson]—and 
agreed to. 

Amendment 62 not moved. 

Amendments 39 and 40 moved—[Euan 
Robson]—and agreed to. 

Amendments 11, 63 and 12 to 14 not moved. 

Amendment 41 moved—[Euan Robson]—and 
agreed to. 

Amendments 15 to 18 not moved. 

Section 5, as amended, agreed to. 

Section 6—Appeals 

Amendment 42 moved—[Euan Robson]—and 
agreed to. 

Amendments 19 to 22 not moved. 

Section 6, as amended, agreed to. 

Sections 7 and 8 agreed to. 

Schedule 1 
MINOR AND CONSEQUENTIAL AMENDMENTS 

Amendments 23 to 29 not moved. 

The Convener: Amendment 43, in the minister’s 
name, is in a group on its own. 

Euan Robson: I invite the committee to accept 
amendment 43, which provides for a statutory 
obligation to consult on a draft of the regulations 
that define prescribed persons. It will also make 
those regulations subject to the affirmative 
resolution procedure, which will ensure rigorous 
parliamentary scrutiny. The Education Committee 
endorsed the Subordinate Legislation Committee’s 
recommendation that the regulations should be 
subject to that procedure. 

The regulation-making power will allow ministers 
to define people who are not considered suitable 
to be a proprietor of an independent school or a 
teacher in a school and we accept that if the 
power is used, it will prevent some people from 
holding such positions. It is therefore appropriate 
that it should be subject to the more rigorous 
parliamentary scrutiny that the affirmative 
resolution procedure involves. 

The Executive already operates a best-practice 
policy of consulting on all regulations, but we see 
that placing the requirement to consult in the bill is 
an appropriate accompaniment to the affirmative 
resolution procedure that is to be followed under 
the amendment. I invite the committee to agree to 
the amendment, which meets its requests and 
those of the Subordinate Legislation Committee at 
stage 1. 

I move amendment 43. 

The Convener: I welcome the amendment on 
the committee’s behalf. The minister and the 
committee have been in astonishing harmony on 
the detail of such matters today. 

Lord James Douglas-Hamilton: The matter is 
sufficiently important to justify the affirmative 
resolution procedure and we are grateful to the 
minister for responding to legitimate concerns. 

Amendment 43 agreed to.  

Amendments 52 and 53 not moved. 

Schedule 1, as amended, agreed to.  
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Euan Robson: I am happy to be associated with 
those comments, if that is in order.  

Schedule 2 agreed to.  

Section 9 agreed to.  
The Convener: Thank you very much. There is 

no meeting of the Education Committee next week 
in consequence of our finishing stage 2 of the bill 
today, so you have a half hol next week.  

Long Title 

Amendment 54 not moved.  

Long title agreed to. Meeting closed at 11:01. 
The Convener: That ends stage 2 consideration 

of the bill.  

Before we close, I would like to make an 
observation on the fact that Fiona Hyslop is not 
with us today. With the committee’s agreement, I 
propose to send good wishes to Fiona on the 
recent birth of her son. I have already sent a card, 
but I think that it might be worth while and pleasant 
formally to acknowledge the event and to wish 
Fiona happiness in her maternity. I have no doubt 
that we shall see her on her return to the 
committee in due course.  
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School Education (Ministerial Powers and Independent Schools) (Scotland) Bill 1
Part 1—Power of Scottish Ministers to require action by schools and education authorities

SP Bill 22A Session 2 (2004)

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering.

School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill

[AS AMENDED AT STAGE 2]

An Act of the Scottish Parliament to confer power on the Scottish Ministers, following inspection 
of a public or grant-aided school or of an education authority, to direct the school managers or the 
authority to take specified action; to provide that all non-public schools which provide full-time 
education for pupils of school age are independent schools; to abolish provisional registration of 
independent schools; to make amended provision for the registration and regulation of 5

independent schools; to provide for appeals to the sheriff principal against certain decisions by 
the Scottish Ministers in relation to such schools; and for connected purposes.

PART 1

POWER OF SCOTTISH MINISTERS TO REQUIRE ACTION BY SCHOOLS AND EDUCATION AUTHORITIES

1 Power of Scottish Ministers to require action by managers of certain schools10

After section 66A of the Education (Scotland) Act 1980 (c.44) (in this Act referred to as 
the “1980 Act”), insert—

“66B Duty of Her Majesty’s Inspectors to make reference to Scottish Ministers

(1) This section applies where, after an inspection under subsection (1) or (1AA) 
of section 66 of this Act of—15

(a) a public school; or

(b) a grant-aided school,

Her Majesty’s Inspectors identify that a relevant person requires to take action 
to secure improvement in a matter relating to the school or the school 
education provided in it.20

(2) If it appears to Her Majesty’s Inspectors that—

(a) having been given sufficient opportunity to secure improvement in a 
matter identified under subsection (1) above, the relevant person is 
failing or has failed to take satisfactory action to do so; and

(b) having regard to the seriousness of that failure, an enforcement direction 25

is justified,

they shall make a reference to the Scottish Ministers.
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(3) A reference under subsection (2) above shall—

(a) be in writing; 

(aa) specify the failure or failures in respect of which the reference is made;
and

(b) include recommendations as to the action which, in the opinion of Her 5

Majesty’s Inspectors, the relevant person requires to take to remedy or 
prevent the recurrence of the failure mentioned in subsection (2)(a) 
above.

(4) Where Her Majesty’s Inspectors make a reference under subsection (2) above, 
they shall inform the relevant person of the making of that reference.10

(5) In this section and in sections 66C and 66D of this Act, “relevant person” 
means—

(a) in relation to a public school, the education authority; and

(b) in relation to a grant-aided school, the managers of the school.

66C Preliminary notice15

(1) Where, on a reference under section 66B(2) of this Act, it appears to the 
Scottish Ministers that—

(a) the relevant person is failing or has failed to take satisfactory action to 
secure improvement in the matter mentioned in section 66B(2)(a) of this 
Act; and20

(b) an enforcement direction is justified,

they may serve a preliminary notice on the relevant person.

(2) A preliminary notice is a notice which—

(a) informs the relevant person of the apparent failure mentioned in 
subsection (1)(a) above; and25

(b) requires the relevant person to submit to the Scottish Ministers, within 
such time as is specified in the notice, a written response which—

(i) states that the person has not so failed and gives reasons 
supporting that statement; or

(ii) states that the person has so failed but gives reasons why an 30

enforcement direction should not be given to that person.

66D Enforcement direction

(1) Where, following service under section 66C(1) of this Act of a preliminary 
notice and the expiry of the time specified in it, it still appears to the Scottish 
Ministers that—35

(a) the relevant person is failing or has failed to take satisfactory action to 
secure improvement in the matter mentioned in section 66B(2)(a) of this 
Act; and

(b) having regard to the seriousness of that failure, action under this section 
is justified,40
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they may give the relevant person an enforcement direction.

(2) An enforcement direction is a direction in writing by the Scottish Ministers 
requiring the relevant person to whom it is given to take, within such time as is 
specified in the direction, such action as is so specified, being action calculated 
to remedy or prevent the recurrence of the failure mentioned in subsection 5

(1)(a) above.

(3) Where two or more courses of action are specified in an enforcement direction, 
the Scottish Ministers may specify for each a different time within which it is 
to be taken.

(4) An enforcement direction may place such conditions as the Scottish Ministers 10

may specify in it upon the carrying out of such functions of the relevant person 
in relation to the school and the school education provided in it as are so 
specified.

(5) The Scottish Ministers may vary an enforcement direction by giving a further 
such direction.15

(6) A further such direction need not proceed upon a further preliminary notice 
under section 66C(1) of this Act.

(7) An enforcement direction may be revoked by the Scottish Ministers.

(8) Before giving, varying or revoking an enforcement direction, the Scottish 
Ministers shall consult Her Majesty’s Inspectors.20

(9) A relevant person to whom an enforcement direction is given shall comply 
with it.

(10) The Scottish Ministers may, instead of or as well as giving an enforcement 
direction, make such recommendations to the relevant person as they think 
appropriate.25

(11) If the Scottish Ministers exercise their power to give, vary or revoke an 
enforcement direction they shall—

(a) prepare a report on their exercise of that power; and

(b) lay that report before the Scottish Parliament.”.

2 Power of Scottish Ministers to require action by education authorities30

After section 10 of the Standards in Scotland’s Schools etc. Act 2000 (asp 6) (in this Act 
referred to as the “2000 Act”), insert—

“10A Duty of Her Majesty’s Inspectors to make reference to Scottish Ministers

(1) This section applies where, after an inspection under section 9 of this Act, Her 
Majesty’s Inspectors identify that an education authority require to take action 35

to secure improvement in the way the authority exercise a function in relation 
to the provision of school education.

(2) If it appears to Her Majesty’s Inspectors that—

(a) having been given sufficient opportunity to secure improvement in the 
way they exercise a function identified under subsection (1) above, the 40

education authority are failing or have failed to take satisfactory action to 
do so; and
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(b) having regard to the seriousness of that failure, an enforcement direction 
is justified,

they shall make a reference to the Scottish Ministers.

(3) A reference under subsection (2) above shall—

(a) be in writing; 5

(aa) specify the failure or failures in respect of which the reference is made;
and

(b) include recommendations as to the action which, in the opinion of Her 
Majesty’s Inspectors, the education authority require to take to remedy 
or prevent the recurrence of the failure mentioned in subsection (2)(a) 10

above.

(4) Where Her Majesty’s Inspectors make a reference under subsection (2) above, 
they shall inform the education authority of the making of that reference. 

10B Preliminary notice

(1) Where, on a reference under section 10A(2) of this Act, it appears to the 15

Scottish Ministers that—

(a) the education authority are failing or have failed to take satisfactory 
action to secure improvement in the way they exercise the function 
mentioned in section 10A(2)(a) of this Act; and

(b) an enforcement direction is justified,20

they may serve a preliminary notice on the authority.

(2) A preliminary notice is a notice which—

(a) informs the education authority of the apparent failure mentioned in 
subsection (1)(a) above; and

(b) requires the authority to submit to the Scottish Ministers, within such 25

time as is specified in the notice, a written response which—

(i) states that the authority have not so failed and gives reasons 
supporting that statement; or

(ii) states that the authority have so failed but gives reasons why an 
enforcement direction should not be given to them.30

10C Enforcement direction

(1) Where, following service under section 10B(1) of this Act of a preliminary 
notice and the expiry of the time specified in it, it still appears to the Scottish 
Ministers that—

(a) the education authority are failing or have failed to take satisfactory 35

action to secure improvement in the way they exercise the function 
mentioned in section 10A(2)(a) of this Act; and

(b) having regard to the seriousness of that failure, action under this section 
is justified,

they may give the authority an enforcement direction.40
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(2) An enforcement direction is a direction in writing by the Scottish Ministers 
requiring the education authority to which it is given to take, within such time 
as is specified in the direction, such action as is so specified, being action 
calculated to remedy or prevent the recurrence of the failure mentioned in 
subsection (1)(a) above. 5

(3) Where two or more courses of action are specified in an enforcement direction, 
the Scottish Ministers may specify for each a different time within which it is 
to be taken.

(4) An enforcement direction may place such conditions as the Scottish Ministers 
may specify in it upon the exercise of such functions of the education authority 10

in relation to the provision of school education as are so specified.

(5) The Scottish Ministers may vary an enforcement direction by giving a further 
such direction.

(6) A further such direction need not proceed upon a further preliminary notice 
under section 10B(1) of this Act.15

(7) An enforcement direction may be revoked by the Scottish Ministers.

(8) Before giving, varying or revoking an enforcement direction, the Scottish 
Ministers shall consult Her Majesty’s Inspectors.

(9) An education authority to which an enforcement direction is given shall 
comply with it.20

(10) The Scottish Ministers may, instead of or as well as giving an enforcement 
direction, make such recommendations to the education authority as they think 
appropriate.

(11) If the Scottish Ministers exercise their power to give, vary or revoke an 
enforcement direction they shall—25

(a) prepare a report on their exercise of that power; and

(b) lay that report before the Scottish Parliament.”.

PART 2

INDEPENDENT SCHOOLS

3 Meaning of “independent school”30

In section 135(1) of the 1980 Act (interpretation), in the definition of “independent 
school”, the words “five or more” are repealed.

4 Registration of independent schools

(1) For section 98(2) of the 1980 Act (offences in relation to conducting or being a 
proprietor of a school which is not registered or provisionally registered) substitute—35

“(2) The Registrar shall record in the register—

(a) in relation to every application under section 98A(1) of this Act for 
registration of an independent school, such information as the Scottish 
Ministers may direct;
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(b) in relation to any conditions imposed by virtue of this Part of this Act on 
the carrying on of a registered school, such information (including 
information relating to any variation and revocation of such conditions) 
as the Scottish Ministers may direct;

(c) every order of an Independent Schools Tribunal or the Scottish Ministers 5

imposing any disqualification under this Part of this Act; and

(d) in relation to every registered school, such information relating to 
particulars prescribed under paragraph (a) of subsection (3) below—

(i) furnished by virtue of that paragraph; and

(ii) notified by virtue of paragraph (b) of that subsection,10

to the Registrar as the Scottish Ministers may direct.

(2A) Where an order removing any disqualification under this Part of this Act is 
made by—

(a) the Scottish Ministers; or

(b) the sheriff principal,15

the Registrar shall remove the order imposing that disqualification from the 
register.”.

(2) For section 98A of the 1980 Act substitute—

“98A Application for registration of independent school

(1) Any person proposing to carry on an independent school shall apply to the 20

Scottish Ministers for registration of that school.

(2) An application for registration shall—

(a) be in such form; and

(b) include such information,

as the Scottish Ministers may, by regulations, prescribe.25

(3) The Scottish Ministers may, subject to subsection (4) below, grant an 
application for registration if they are satisfied that—

(a) efficient and suitable instruction will be provided at the school, having 
regard to the ages and sex of the pupils who shall be attending the 
school;30

(b) the welfare of such pupils will be adequately safeguarded and promoted;

(c) subject to subsection (5)(a) below— 

(i) the proprietor of the school is a proper person to be the proprietor 
of an independent school; and

(ii) every proposed teacher in the school is a proper person to be a 35

teacher in any school;

(d) subject to subsection (5)(b) below, the proposed school premises are 
suitable for use as a school; and

(e) subject to subsection (5)(c) below, the accommodation to be provided at 
the school premises is adequate and suitable, having regard to the 40

number, ages and sex of the pupils who shall be attending the school.
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(4) The Scottish Ministers may, on granting an application for registration, impose 
such conditions on the carrying on of the registered school as they think fit.

(5) The Scottish Ministers shall not be satisfied that—

(a) the proprietor of an independent school is a proper person to be the 
proprietor of such a school or, as the case may be, that a proposed 5

teacher in such a school is a proper person to be a teacher in any school 
if that proprietor or, as the case may be, proposed teacher—

(i) is, by virtue of this Part of this Act, disqualified from being such a 
proprietor or, as the case may be, such a teacher;

(ii) is disqualified from working with children; or10

(iii) is a prescribed person;

(b) proposed school premises are suitable for use as a school if any part of 
such premises is, by virtue of this Part of this Act, disqualified from 
being so used; and

(c) accommodation to be provided at school premises is adequate and 15

suitable if any such accommodation is, by virtue of this Part of this Act, 
disqualified from being used as such or from being used as such for 
pupils of—

(i) such number; or

(ii) such age or sex,20

for which it is proposed it be used.

(6) In this Part of this Act—

“disqualified from working with children” shall be construed in 
accordance with section 17 of the Protection of Children (Scotland) Act 
2003 (asp 5);25

“prescribed person” means—

(a) in relation to a proprietor of an independent school, a person 
falling within such class of persons as the Scottish Ministers may, 
by regulations, prescribe; and

(b) in relation to a teacher or proposed teacher in such a school, a 30

person falling within such class of persons as may be so 
prescribed; and

“proposed teacher” means a person that the proprietor of an independent 
school proposes will, on the registration of that school, be a teacher in it.

98B Refusal of application for registration: disqualifications35

(1) This section applies where the Scottish Ministers refuse an application for 
registration on the ground that they are not satisfied that—

(a) the proposed school premises are suitable for use as a school;

(b) accommodation to be provided at the proposed school premises is 
adequate and suitable, having regard to the number, ages and sex of the 40

pupils who shall be attending the school;
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(c) the proprietor of the independent school is a proper person to be the 
proprietor of such a school; or

(d) a proposed teacher in the school is a proper person to be a teacher in any 
school.

(2) Where the Scottish Ministers refuse an application for registration on the 5

ground mentioned in subsection (1)(a) above they may make an order 
disqualifying the proposed school premises or any part of them from being 
used as a school.

(3) Where the Scottish Ministers refuse an application for registration on the 
ground mentioned in subsection (1)(b) above they may make an order 10

disqualifying the accommodation from being used as such or from being used 
as such for pupils—

(a) exceeding such number; or

(b) of such age or sex,

as they may specify.15

(4) Where the Scottish Ministers refuse an application for registration on the 
ground mentioned in subsection (1)(c) above they may make an order 
disqualifying the proprietor from being the proprietor of an independent 
school.

(5) Where the Scottish Ministers refuse an application for registration on the 20

ground mentioned in subsection (1)(d) above they may make an order 
disqualifying the proposed teacher from being a teacher in any school.

98C Registration: notification and appeals

(1) The Scottish Ministers shall give notice to the persons mentioned in subsection 
(2) below of their decision on an application for registration of an independent 25

school.

(2) The persons referred to in subsection (1) above are—

(a) the proprietor;

(b) where the application for registration is refused on the ground that the 
Scottish Ministers are not satisfied that a proposed teacher in the school 30

is a proper person to be a teacher in any school, that proposed teacher; 

(c) the Registrar; and

(d) any other person or body the Scottish Ministers think fit.

(3) Where, under section 98A(3) of this Act, the Scottish Ministers grant an 
application for registration of an independent school, they shall direct the 35

Registrar to register that school.

(4) Where an order is made under section 98B(2), (3) or (4) of this Act, the 
Scottish Ministers shall, as soon as reasonably practicable after making the 
order, give notice to—

(a) the proprietor;40

(b) the Registrar; and
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(c) any other person or body the Scottish Ministers think fit,

of the order.

(5) Where an order is made under section 98B(5) of this Act, the Scottish 
Ministers shall, as soon as reasonably practicable after making the order, give 
notice to—5

(a) the proposed teacher to whom the order relates;

(b) the Registrar; and

(c) any other person or body the Scottish Ministers think fit,

of the order.

(6) The proprietor of an independent school may, before the expiry of the period of 10

28 days beginning with the day on which that proprietor is given notice under 
subsection (1) above, appeal to the sheriff principal— 

(a) where the application for registration of the school is, under subsection 
(3) of section 98A of this Act, refused, against that refusal; or

(b) where such application is, under that subsection, granted and conditions 15

are, under subsection (4) of that section, imposed on the carrying on of 
the school, against the imposition of any such condition.

(7) Where an order is made under section 98B(2), (3) or (4) of this Act, the 
proprietor may, before the expiry of the period of 28 days beginning with the 
day on which that proprietor is given notice under subsection (4)(a) above, 20

appeal to the sheriff principal against the order.

(8) Where an order is made under section 98B(5) of this Act, the proposed teacher 
may, before the expiry of the period of 28 days beginning with the day on 
which that proposed teacher is given notice under subsection (5)(a) above, 
appeal to the sheriff principal against the order.25

98D Removal from register where school no longer being carried on

(1) Where the Scottish Ministers are satisfied that a registered school is no longer 
being carried on as such, they may make an order directing the Registrar to 
remove the school from the register.

(2) Where an order is made under subsection (1) above, the Scottish Ministers 30

shall, as soon as reasonably practicable after so doing, give notice to—

(a) the proprietor;

(b) the Registrar; and

(c) any other person or body the Scottish Ministers think fit,

of the order.35

(3) The Registrar may, on the application of the proprietor of a registered school, 
remove that school from the register.

(4) Where, under subsection (3) above, the Registrar removes a school from the 
register, the Registrar shall give notice to—

(a) the proprietor; and40

(b) any other person or body the Registrar thinks fit,
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of that fact.”.

5 Regulation of registered schools

(1) After section 98D of the 1980 Act (as inserted by section 4(2) of this Act) insert—

“98E Imposition, variation and revocation of conditions

(1) The Scottish Ministers may, if they are satisfied that it is necessary to prevent a 5

registered school from becoming objectionable upon any of the grounds 
mentioned in section 99(1A) of this Act—

(a) impose any condition on the carrying on of that registered school; or

(b) vary or revoke any such condition imposed by virtue of this Part of this 
Act,10

as they think fit.

(2) The Scottish Ministers may, on the application of the proprietor of a registered 
school, vary or revoke any condition imposed by virtue of this Part of this Act 
on the carrying on of that school.

(3) An application such as is mentioned in subsection (2) above shall—15

(a) be in writing; and

(b) specify the variation or revocation sought together with the reasons for 
seeking it.

(4) Where, under this section, the Scottish Ministers impose, vary, revoke or refuse 
to vary or revoke a condition on the carrying on of a registered school, they 20

shall, as soon as reasonably practicable after so doing, give notice to—

(a) the proprietor;

(b) the Registrar; and

(c) any other person or body the Scottish Ministers think fit,

of that imposition, variation, revocation or, as the case may be, refusal.25

(5) The proprietor of a registered school may, before the expiry of the period of 28 
days beginning with the day on which that proprietor is given notice under 
subsection (4)(a) above, appeal to the sheriff principal against the imposition, 
variation or, as the case may be, refusal to vary or revoke.”.

(2) In section 99 of the 1980 Act (notice of complaint)—30

(a) in subsection (1)—

(i) for the words “following grounds” substitute “grounds mentioned in 
subsection (1A) below, the Scottish Ministers shall, subject to subsection 
(1B) below, serve on the proprietor of the school a notice of complaint.

(1A) The grounds referred to in subsection (1) above are”; and35

(ii) for the words from the beginning of paragraph (d) to the end substitute—

“(d) that a condition imposed by virtue of this Part of this Act on the carrying 
on of the school is not being or has not been complied with;

(e) that any part of the school premises is, by virtue of this Part of this Act, 
disqualified from being used as a school;40
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(f) that any accommodation provided at the school premises is, by virtue of 
this Part of this Act, disqualified from being used as such or is being 
used as such for pupils of—

(i) such number; or

(ii) such age or sex,5

from which use it is so disqualified;

(g) that the proprietor of the school is—

(i) by virtue of this Part of this Act, disqualified from being the 
proprietor of an independent school;

(ii) disqualified from working with children;10

(iii) a prescribed person; or

(iv) otherwise not a proper person to be the proprietor of an 
independent school;

(h) that a teacher in the school is—

(i) by virtue of this Part of this Act, disqualified from being a teacher 15

in any school;

(ii) disqualified from working with children; 

(iii) a prescribed person; or

(iv) otherwise not a proper person to be a teacher in any school; or

(j) that the proprietor of the school has not, in relation to particulars 20

prescribed under paragraph (a) of section 98(3) of this Act—

(i) furnished information required by virtue of that paragraph; or

(ii) notified, by virtue of paragraph (b) of that subsection, a change in 
such particulars,

to the Registrar.25

(1B) The Scottish Ministers need not serve a notice of complaint under subsection 
(1) above where they are satisfied that they urgently require to make an order 
under section 100(2) of this Act.

(1C) A notice of complaint is a notice— 

(a) stating the ground of the complaint together with the full particulars of 30

the matter complained of; and

(b) specifying—

(i) the measures which, in the opinion of the Scottish Ministers, are 
necessary to remedy the matter complained of; and

(ii) the period, beginning with the day on which the notice is served, 35

before the expiry of which such measures require to be taken.”; 
and

(b) for subsection (3) substitute—

“(3) The proprietor of a registered school may, before the expiry of the period 
mentioned in subsection (4) below, appeal to the sheriff principal against a 40

notice of complaint.
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(4) The period referred to in subsection (3) above is—

(a) the period of 28 days beginning with the day on which the notice of 
complaint is served; or

(b) the period specified under subsection (1C)(b)(ii) above, 

whichever is the shorter.”.5

(3) In section 100 of the 1980 Act (determination of complaints), for subsections (1) to (3) 
substitute—

“(1) This section applies—

(a) in a case where—

(i) a notice of complaint has been served under section 99(1) of this 10

Act;

(ii) no appeal under section 99(3) of this Act has been made or such an 
appeal has been made and refused;

(iii) the period specified in the notice has expired; and

(iv) the Scottish Ministers are not satisfied that the proprietor of the 15

school on whom the notice is served has taken satisfactory action 
to remedy the matter complained of;

(b) in a case where—

(i) such a notice has been served;

(ii) such an appeal has been made but not determined; and20

(iii) pending such determination, the Scottish Ministers are satisfied 
that there is a serious risk of harm to a pupil attending the school; 
or

(c) where, by virtue of section 99(1B) of this Act, no such notice has been 
served.25

(2) The Scottish Ministers may—

(a) make an order directing the Registrar to remove the school from the 
register;

(b) if satisfied that the school premises are or any part of them is unsuitable 
for use as a school, make an order disqualifying those premises or any 30

part of them from being so used;

(c) if satisfied that any accommodation provided at the school premises is 
inadequate or unsuitable, having regard to the number, ages and sex of 
the pupils attending the school, make an order disqualifying that 
accommodation from being used as such or from being used as such for 35

pupils—

(i) exceeding such number; or

(ii) of such age or sex,

as the Scottish Ministers may specify;

(d) make an order—40

(i) imposing such conditions on the carrying on of the school; or
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(ii) varying any such conditions imposed by virtue of this Part of this 
Act,

as the Scottish Ministers think fit; or

(e) if satisfied that—

(i) the proprietor is not a proper person to be the proprietor of an 5

independent school; or

(ii) a teacher in the school is not a proper person to be a teacher in any 
school,

make an order disqualifying that proprietor from being the proprietor of 
an independent school or, as the case may be, that teacher from being a 10

teacher in any school.

(3) Where the Scottish Ministers make an order under subsection (2) above, they
shall, as soon as reasonably practicable after so doing, give notice to—

(a) the proprietor;

(b) where, under paragraph (e) of that subsection, an order is made 15

disqualifying a teacher, that teacher;

(c) the Registrar; and

(d) any other person or body the Scottish Ministers think fit,

of the order.

(3A) Subject to subsection (3C) below, the proprietor of an independent school may, 20

before the expiry of the period of 28 days beginning with the day on which that 
proprietor is given notice under subsection (3)(a) above, appeal to the sheriff 
principal against an order under subsection (2) above.

(3B) A teacher disqualified by an order under subsection (2)(e) above may, before 
the expiry of the period of 28 days beginning with the day on which that 25

teacher is given notice under subsection (3)(b) above, appeal to the sheriff 
principal against the order.

(3C) The proprietor of an independent school may not appeal against an order under 
subsection (2)(e) above disqualifying a teacher from being a teacher in any 
school.”.30

(4) In section 101 of the 1980 Act (enforcement of orders)—

(a) for subsection (1), substitute—

“(1) Any person who carries on an independent school which is not registered shall 
be liable on summary conviction to a fine not exceeding level 4 on the standard 
scale or to imprisonment for a term not exceeding three months or to both such 35

fine and such imprisonment.”; and

(b) after subsection (3) insert—

“(3A) If any person who is, by virtue of this Part of this Act, disqualified from being 
a teacher in any school—

(a) endeavours to obtain a position as a teacher;40

(b) accepts such a position; or

(c) teaches,
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in any school, that person shall be liable on summary conviction to a fine not 
exceeding level 4 on the standard scale or to imprisonment for a term not 
exceeding three months or to both such fine and such imprisonment.”.

6 Appeals

(1) In section 102 of the 1980 Act (removal of disqualifications), after subsection (1) 5

insert—

“(1A) The Scottish Ministers shall, as soon as reasonably practicable after making a 
decision under subsection (1) above, give notice to—

(a) the applicant;

(b) the Registrar; and10

(c) any other person or body the Scottish Ministers think fit,

of that decision.”.

(2) For section 103 of the 1980 Act substitute— 

“103 Appeals under this Part

(1) An appeal—15

(a) made under—

(i) section 98C(6) of this Act;

(ii) section 98C(7) against an order made under section 98B(2) or (3) 
of this Act;

(iii) section 98E(5) of this Act;20

(iv) section 99(3) of this Act;

(v) section 100(3A) against an order made under section 100(2)(a) to 
(d) of this Act; or

(vi) section 102(2) of this Act against a refusal to remove a 
disqualification relating to school premises or accommodation 25

provided at such premises,

shall be to the sheriff principal of the sheriffdom in which the school to 
which the appeal relates is situated; and

(b) made under—

(i) section 98C(7) against an order made under section 98B(4) of this 30

Act;

(ii) section 98C(8) of this Act;

(iii) section 100(3A) against an order made under section 100(2)(e) of 
this Act disqualifying a proprietor;

(iv) section 100(3B) of this Act; or35

(v) section 102(2) of this Act against a refusal to remove a 
disqualification relating to a proprietor or a teacher,

shall be to the sheriff principal of the sheriffdom in which the appellant 
resides or, if the appellant resides outwith Scotland, the sheriff principal 
of Lothian and Borders at Edinburgh.40
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(2) Where the sheriff principal allows an appeal under section 98C(6)(a) of this 
Act, the sheriff principal—

(a) shall make an order directing the Registrar to register the school; and

(b) may make an order imposing such conditions on the carrying on of the 
school as the sheriff principal thinks fit.5

(3) On an appeal under section 98C(6)(b) or 98E(5) of this Act, the sheriff 
principal may, whether or not the sheriff principal allows or refuses the appeal, 
make an order—

(a) imposing any condition on the carrying on of the school; or

(b) varying or revoking any such condition imposed by virtue of this Part of 10

this Act,

as the sheriff principal thinks fit.

(4) On an appeal under section 99(3) of this Act—

(a) where the sheriff principal allows the appeal, the sheriff principal shall 
make an order annulling the notice of complaint; and15

(b) where the Scottish Ministers have, pending the determination of the 
appeal, made an order under section 100(2) of this Act, the sheriff 
principal may make an order—

(i) directing the Registrar to register the school;

(ii) imposing such conditions on the carrying on of the school as the 20

sheriff principal thinks fit;

(iii) varying or revoking such conditions imposed by virtue of this Part 
of this Act as the sheriff principal thinks fit; or

(iv) removing any disqualification imposed under section 100(2)(b), 
(c) or (e) of this Act.25

(5) Where, on an appeal under section 100(3A) of this Act—

(a) the sheriff principal allows the appeal, the sheriff principal may make an 
order—

(i) directing the Registrar to register the school;

(ii) imposing such conditions on the carrying on of the school as the 30

sheriff principal thinks fit;

(iii) varying or revoking such conditions imposed by virtue of this Part 
of this Act as the sheriff principal thinks fit; or

(iv) removing any disqualification imposed under section 100(2)(b), 
(c) or (e) of this Act; or35

(b) the sheriff principal refuses the appeal, the sheriff principal may make 
any order—

(i) imposing such conditions on the carrying on of the school as the 
sheriff principal thinks fit; or

(ii) varying or revoking such conditions imposed by virtue of this Part 40

of this Act as the sheriff principal thinks fit.
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(6) Where the sheriff principal allows an appeal under section 98C(7) or (8), 
100(3B) or 102(2) of this Act, the sheriff principal shall make an order 
removing the disqualification.

(7) A person to whom an order made by the sheriff principal under subsections (2) 
to (6) above relates may, before the expiry of the period of 28 days beginning 5

with the day on which the order is made, appeal on point of law only to the 
Court of Session.”.

7 Supplementary

After section 103 of the 1980 Act insert—

“103A Proprietor which is body corporate etc.10

(1) This section applies where the proprietor of an independent school is not an 
individual.

(2) Any power in this Part of this Act, by virtue of which the Scottish Ministers 
may disqualify the proprietor of an independent school from being the 
proprietor of such a school, includes power to so disqualify a relevant person.15

(3) For the purposes of any provision in this Part of this Act relating to the 
disqualification of the proprietor of an independent school from being the 
proprietor of such a school, the proprietor shall be so disqualified if a relevant 
person is so disqualified.

(4) Any reference in this Part of this Act to the disqualification of the proprietor of 20

an independent school from working with children shall be construed as a 
reference to any relevant person’s being so disqualified.

(5) Any reference in this Part of this Act to the proprietor of an independent 
school’s being (or not being) a proper person to be the proprietor of such a 
school shall be construed as including a reference to any relevant person’s 25

being (or not being) such a proper person.

(6) In this section, “relevant person”, in relation to the proprietor of an 
independent school, means—

(a) in the case of such a proprietor which is a body corporate, any person 
who—30

(i) is a director, manager or secretary of the body corporate; or

(ii) purports to act in any such capacity;

(b) in the case of such a proprietor which is a Scottish partnership, any 
person who—

(i) is a partner; or35

(ii) purports to act in that capacity; and

(c) in the case of such a proprietor which is an unincorporated association 
other than a Scottish partnership, any person who—

(i) is concerned in the management or control of the association; or

(ii) purports to act in the capacity of a person so concerned.40
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103B Date of registration or removal from register

(1) Where, under section 98A(3) of this Act, the Scottish Ministers grant an 
application for registration of an independent school, the registration of that 
school shall, unless the Scottish Ministers otherwise direct, have effect from 
the beginning of the day on which the proprietor is, under section 98C(1) of 5

this Act, given notice of the grant of the application.

(2) Where, under section 103(2)(a), (4)(b)(i) or (5)(a)(i) of this Act, the sheriff 
principal makes an order directing the Registrar to register an independent 
school, the registration of that school shall, unless the sheriff principal 
otherwise directs, have effect from the beginning of the day on which such an 10

order is made.

(3) Where, under section 98D(3) of this Act, the Registrar removes a registered 
school from the register, that removal shall have effect from the beginning of 
the day following the day on which notice under section 98D(4) of this Act is 
given.15

(4) Where, under section 98D(1) or 100(2)(a) of this Act, the Scottish Ministers 
make an order directing the Registrar to remove an independent school from 
the register that removal shall, unless the Scottish Ministers otherwise direct, 
have effect from the beginning of the day following the day on which the order 
is made.”.20

PART 3

GENERAL

8 Minor and consequential amendments and repeals

(1) Schedule 1 to this Act, which contains minor amendments and amendments 
consequential on the provisions of this Act, has effect.25

(2) The enactments mentioned in schedule 2 to this Act are repealed to the extent mentioned 
in the second column of that schedule.

9 Short title and commencement

(1) This Act may be cited as the School Education (Ministerial Powers and Independent 
Schools) (Scotland) Act 2004.30

(2) This Act (except this section) comes into force on such day as the Scottish Ministers 
may by order made by statutory instrument appoint; and different days may be so 
appointed for different provisions and for different purposes.

(3) An order under subsection (2) above may include such transitional provisions and 
savings as the Scottish Ministers think fit.35
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SCHEDULE 1
(introduced by section 8(1))

MINOR AND CONSEQUENTIAL AMENDMENTS

Education (Scotland) Act 1980 (c.44)

1 (1) The 1980 Act is amended as follows.5

(2) In section 98(3)(a) (power to prescribe particulars, information as to which shall be 
furnished to the Registrar by the proprietors of independent schools), for the word 
“independent” substitute “registered”.

(3) In section 99(2) (service of copy notice of complaint on teacher)—

(a) for the words from “person”, where it first occurs, to “school”, where it second 10

occurs,  substitute “teacher in the school is—

(a) disqualified as mentioned in sub-paragraph (i) or (ii) of subsection 
(1A)(h) above;

(b) a prescribed person; or

(c) otherwise not a proper person to be a teacher in any school,”; and15

(b) for the word “person”, where it third occurs, substitute “teacher”.

(4) In section 100(4) (disqualification from being proprietor of independent school to be 
disqualification from being teacher and vice versa), for the words “by an Independent 
Schools Tribunal or by the Secretary of State” substitute “under this Part of this Act”.

(5) In section 101 (enforcement of orders)—20

(a) in subsection (2), for the words “any premises for purposes for which they are” 
substitute—

“(a) school premises which are or any part of such premises which is; or

(b) any accommodation provided at such premises which is,”; and

(b) in subsection (4), for the words from “disqualified”, where it first occurs, to 25

“1944” substitute “subject to or deemed to be subject to a direction given under 
section 142 of the Education Act 2002 (c.32) shall be deemed to be disqualified”.

(6) In section 102(2) (appeal against refusal to remove disqualification), for the words from 
“within” to the end substitute “before the expiry of the period of 28 days beginning with 
the day on which the applicant is given notice under subsection (1A)(a) above, appeal to 30

the sheriff principal against that refusal.”.

(6A) In section 133 (regulations)—

(a) in subsection (2), for the words “and (2B)” substitute “to (2C)”; and

(b) after subsection (2B), insert—

“(2C) Subsection (2) above shall not apply to any regulations under section 98A(6) of 35

this Act defining “prescribed person”; and no such regulations shall be made
unless—

(a) the Scottish Ministers have consulted such persons as they think fit on a 
draft of the statutory instrument containing the regulations; and
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(b) such a draft has been laid before, and approved by resolution of, the 
Scottish Parliament.”.

(7) In section 135(1) (interpretation)—

(a) after the definition of “dental treatment”, insert—

““disqualified from working with children” has the meaning given by 5

section 98A(6) of this Act;”;

(b) after the definition of “enactment”, insert—

““enforcement direction” means a direction under section 66D(1) of this 
Act;”;

(c) after the definition of “placing request”, insert—10

““preliminary notice” means a notice under section 66C(1) of this Act;”; 
and

(d) in the definition of “registered school”, for the words “the registration of which” 
substitute “which is registered”.

Standards in Scotland’s Schools etc. Act 2000 (asp 6)15

2 In section 58(1) of the 2000 Act (interpretation)—

(a) after the definition of “annual statement of educational improvement objectives”, 
insert—

““enforcement direction” means a direction under section 10C(1) of this 
Act;”; and20

(b) after the definition of “national priorities in education”, insert—

““preliminary notice” means a notice under section 10B(1) of this Act;”.

SCHEDULE 2
(introduced by section 8(2))

REPEALS25

Enactment Extent of repeal

30

35

Education (Scotland) Act 1980 
(c.44)

In section 98, in subsection (1), the words from 
“and”, where it second occurs, to the end; 
subsections (1A) and (3)(c).

In section 99(1), the words “or provisionally 
registered”.

In section 101, in subsection (3), the words from 
“or”, where it first occurs, to “school” where it 
second occurs and the words “or from being so 
employed”; in subsection (4), the words “shall be 
deemed to be so disqualified”.

In section 102(1), the words “Part V of the Act of 
1946, Part V of the Act of 1962 or”.
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Enactment Extent of repeal

5

Standards in Scotland’s Schools etc. 
Act 2000 (asp 6)

Scottish Public Services 
Ombudsman Act 2002 (asp 11)

In section 135(1), the definition of “provisionally 
registered school”; in the definition of “registered 
school” the words “is final”.

Schedule 2.

Section 24(1)(a) and (2). 

In schedule 3, paragraph 2.
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SUBORDINATE LEGISLATION COMMITTEE 
 

EXTRACT FROM THE MINUTES  
 

26th Meeting, 2004 (Session 2) 
 

Tuesday 28th September, 2004 
 
Present:  
 
Dr Sylvia Jackson  Gordon Jackson (Deputy Convener) 
Mr Adam Ingram Christine May 
Mr Stewart Maxwell Mike Pringle 
Murray Tosh 
 
Delegated powers scrutiny: The Committee considered the delegated powers 
provisions in the following Bill— 

School Education (Ministerial Powers and Independent Schools) (Scotland) 
Bill as amended at Stage 2 

 
and agreed the terms of its report. 
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Delegated Powers Scrutiny 

School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill: as 

amended at Stage 2 

10:34 
The Convener: The committee will recall that 

we raised a number of issues about the bill, mostly 
concerning section 4(2).  

I welcome Gordon Jackson, who has just joined 
the meeting.  

It appears from the information that we have 
received that what we requested with regard to the 
delegated powers has been agreed to by the 
Executive.  

Members indicated agreement. 
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Subordinate Legislation Committee 
 

Remit and membership 
 
Remit: 
 
The remit of the Subordinate Legislation Committee is to consider and report on 
 
 (a) any— 
 

(i) subordinate legislation laid before the Parliament; 
 
(ii) Scottish Statutory Instrument not laid before the Parliament but classified 
as general according to its subject matter, 

 
and, in particular, to determine whether the attention of the Parliament should 
be drawn to any of the matters mentioned in Rule 10.3.1; 
 
(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation; 
 
(c) general questions relating to powers to make subordinate legislation; and 
 
(d) whether any proposed delegated powers in particular Bills or other 
legislation should be expressed as a power to make subordinate legislation. 

 
 (Standing Orders of the Scottish Parliament Rule 6.11) 
 
Membership: 
Gordon Jackson QC (Deputy Convener) 
Sylvia Jackson (Convener) 
Stewart Maxwell 
Christine May 
Alasdair Morgan 
Mike Pringle 
Murray Tosh 
 
Committee Clerks: 
Alasdair Rankin 
Bruce Adamson 
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Subordinate Legislation Committee 
 

35th Report 2004 (Session 2) 
 

 School Education (Ministerial Powers and Independent Schools (Scotland) 
Bill 

As Amended at Stage 2 
 

Delegated Powers Scrutiny 
 
 
 
The Committee reports to the Parliament as follows— 
 
1. At its meeting on 28th September the Committee considered the inserted or 
substantially amended delegated powers provisions in the School Education 
(Ministerial Powers and Independent Schools) (Scotland) Bill as amended at 
Stage 2.  The Committee reports to the Parliament on such provisions under Rule 
9.7.9 of Standing Orders. 
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Subordinate Legislation Committee, 35th Report 2004 (Session 2) 

School Education (Ministerial Powers and Independent Schools) (Scotland) 
Bill As Amended at Stage 2 

 
Report of the Subordinate Legislation Committee 

 
On Delegated Powers Provisions 

 
 
Committee remit 
1. Under the terms of its remit, the Committee considers and reports on 
proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation and on whether any proposed delegated powers in particular 
Bills or other legislation should be expressed as a power to make subordinate 
legislation. 
 
2. The term “subordinate legislation” carries the same definition in the 
Standing Orders as in the Interpretation Act 1978.  Section 21(1) of that Act 
defines subordinate legislation as meaning “Orders in Council, orders, rules, 
regulations, schemes, warrants, bye-laws and other instruments made or to be 
made under any Act”.  “Act” for this purpose includes an Act of the Scottish 
Parliament.  The Committee therefore considers not only powers to make statutory 
instruments as such contained in a Bill but also all other proposed provisions 
conferring delegated powers of a legislative nature. 
  
Report 
 
Background 
3. The Committee recalled that this Bill amongst other things contained, in Part 
2, amendments to provisions related to independent schools contained in Part V of 
the Education (Scotland) Act 1980.  Part 2 of the Bill included three powers to 
make subordinate legislation.  The Committee had indicated in its Stage 1 Report 
on the delegated powers in the Bill that it was generally content with those powers 
with the exception of the power contained in section 4(2)1. 
  
4. The Bill returned to the Committee because of two Executive amendments 
at Stage 2 to the delegated powers.  The amendments implement 
recommendations made by this Committee and endorsed by the lead 
committee at Stage 1.  This Committee is content that these amendments 
reflect their concerns and therefore welcomes them, commending them to 
the Parliament. 
 
 
 

                                            
1 The Committee’s Stage 1 report is incorporated into the Stage 1 report of the lead committee for 
the Bill.  See Education Committee 7th Report 2004(Session2), SP Paper 177, published on 15th 
June 2004.  The report is available on the Parliament’s website at: 
http://www.scottish.parliament.uk/business/committees/education/reports-04/edr04-07-01.htm   
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Appendix 1 
 
 

SUPPLEMENTARY MEMORANDUM TO THE SUBORDINATE 
LEGISLATION COMMITTEE 

BY THE SCOTTISH EXECUTIVE 
 

School Education (Ministerial Powers and Independent Schools) (Scotland) 
Bill as amended at Stage 2 

 
Purpose 
 
1. This Supplementary Memorandum has been prepared by the Scottish 
Executive to assist consideration by the Subordinate Legislation Committee, in 
accordance with Rule 9.7.9 of the Parliament’s Standing Orders, of amendments 
made at Stage 2 to provisions in the School Education (Ministerial Powers and 
Independent Schools)(Scotland) Bill affecting powers to make subordinate 
legislation.  It describes the amendments that were lodged by the Scottish 
Executive and agreed by the Education Committee.   
 
Policy Context 
 
2. The objective of Part 1 of the School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill is to give the Scottish Ministers proportionate 
powers that will assist them to meet their statutory duty to endeavour to secure 
improvement in the quality of school education which is provided for Scotland. This 
statutory duty on the Scottish Ministers is set out in section 3(1) of the Standards 
in Scotland’s Schools etc. Act 2000 (the “2000 Act”).  
 
3. Part 1 of the Bill, therefore, introduces new ministerial powers to direct 
action by education authorities and by grant-aided schools if sufficient steps have 
not been taken to secure improvement following Her Majesty’s Inspectorate of 
Education (HMIE) inspections. There is no subordinate legislation arising from this 
part of the Bill.   
 
4. The duty on the Scottish Ministers to secure improvement covers all school 
education, and Part 2 of the Bill amends the existing legislative provisions for 
independent schools. The statutory provisions for independent schools are 
contained in Part V of the Education (Scotland) Act 1980 Act (the “1980 Act”). 
They cover the process of registration and procedures for addressing concerns 
about these schools. The objective of Part 2 of the Bill is to update these 
provisions to ensure that they apply consistently across the independent school 
sector and that appropriate, timely and proportionate action can be taken by 
Ministers to address concerns.  
 
5. The provisions of the Bill all amend existing legislation relating to the 
provision of education. As such, they make amendments of the 1980 Act and the 
2000 Act. This reflects the objective of the Bill to build on the existing systems in 
place to deliver improvement.  
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Outline and Scope of the Bill 
6. Part 1 provides the Scottish Ministers with new powers to direct education 
authorities and the managers of grant-aided schools to take specific actions to 
secure improvements following inspections by HMIE. The new provisions are 
inserted into the 1980 Act and the 2000 Act. 
 
7. Part 2 contains amendments of the provisions governing independent 
schools in Part V of the 1980 Act, and amends the definition of an independent 
school under section 135 of that Act.  
 
8. Part 3 provides for the short title, commencement, minor amendments and 
repeals and transitional provisions.  
 
Subordinate Legislative Powers on Introduction 
 
9. Part 2 of the Bill gives the Scottish Ministers power to make subordinate 
legislation as follows:  
 

 regulations to stipulate what information registered schools must provide for 
the Registrar and in what form (Schedule 1 amendment to section 98(3)(a) 
of the 1980 Act); 

 
 regulations on the form an application for registration of an independent 

school will take and what information it will contain (section 4(2) inserting 
section 98A(2) into the 1980 Act); 

 
 regulations to define ”prescribed person”. The consequence of a person 

falling within a class of persons defined as “prescribed persons” being that 
the Scottish Ministers would consider them not proper to be either a 
proprietor of an independent school or a teacher (section 4(2) inserting 
section 98A(6) into the 1980 Act); and 

 
 commencement orders including transitional and savings provisions 

(section 9(2) and section 9(3)). 
 
10. These provisions were explained in more detail in the Memorandum 
provided by the Scottish Executive for the Subordinate Legislation Committee on 
introduction of the Bill.   
 
Summary of Amendments to Subordinate Legislative Powers  
 
11. Amendments affecting subordinate legislation, lodged by the Scottish 
Executive and agreed by the Education Committee, relate to the following section 
of the Bill: 
 

• In Schedule 1, paragraph 1 (6A): the provisions for preparing the 
regulations to define “prescribed person” under section 4(2) of this Bill, 
which inserts section 98A(6) into the 1980 Act. 
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Detail of Amendments to Subordinate Legislative Powers 
 
Definition of a “prescribed person” 
 
12. The power to prescribe by regulations the class of person that will be 
defined as a “prescribed person”, so that a person falling within that class of 
person would not be considered by Scottish Ministers to be a proper person to be 
the proprietor of an independent school or a teacher, was contained within section 
4(2) of the Bill as introduced, inserted as section 98A(6) of the 1980 Act. The 
power remains unchanged within this section. 
 
13. Schedule 1, paragraph 1(6A) provides for an amendment to the effect that 
any regulations made under this section, to prescribe persons not suitable to be 
teacher/proprietors, will be subject to affirmative procedure. Additionally, it 
provides for a statutory obligation to consult on a draft of such regulations before 
they are brought before the Parliament.  
 
14. These amendments seek to address the concerns that the Subordinate 
Legislation Committee raised at their meetings on 17 and 25 May, and which were 
subsequently endorsed in the Education Committee’s report on the Bill at Stage 1.  
 
Other Subordinate Legislative Powers 
 
15. No other amendments were made to the provisions laid out in the initial 
memorandum submitted at introduction, and no new powers to make subordinate 
legislation were introduced.  
 
 
Scottish Executive 
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School Education (Ministerial Powers and Independent 
Schools) (Scotland) Bill 

 
Marshalled List of Amendments selected for Stage 3 

 
The Bill will be considered in the following order— 

 
Sections 1 to 9 Schedules 1 and 2 

Long Title  
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 1 

Euan Robson 
 

7 In section 1, page 2, line 3, leave out from <or> to <made> and insert <mentioned in subsection 
(2)(a) above> 

Euan Robson 
 

8 In section 1, page 2, line 7, leave out from second <the> to end of line 8 and insert <that failure> 

Lord James Douglas-Hamilton 
 

1 In section 1, page 3, leave out lines 14 to 17 

Lord James Douglas-Hamilton 
 

2 In section 1, page 3, line 19, leave out <, varying> 

Lord James Douglas-Hamilton 
 

3 In section 1, page 3, line 26, leave out <, vary> 

Section 2 

Euan Robson 
 

9 In section 2, page 4, line 6, leave out from <or> to <made> and insert <mentioned in subsection 
(2)(a) above> 

Euan Robson 
 

10 In section 2, page 4, line 10, leave out from second <the> to end of line 11 and insert <that 
failure> 

SP Bill 22A-ML  Session 2 (2004) 
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Lord James Douglas-Hamilton 
 

4 In section 2, page 5, leave out lines 12 to 15 

Lord James Douglas-Hamilton 
 

5 In section 2, page 5, line 17, leave out <, varying> 

Lord James Douglas-Hamilton 
 

6 In section 2, page 5, line 24, leave out <, vary> 
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School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill 

 
Groupings of Amendments for Stage 3  

 
Note: The time limits indicated are those set out in the timetabling motion to be considered 
by the Parliament before the Stage 3 proceedings begin.  If that motion is agreed to, debate on 
the groups above each line must be concluded by the time indicated, although the 
amendments in those groups may still be moved formally and disposed of later in the 
proceedings.  
 
 
Group 1: Information to be included in references to Ministers 
7, 8, 9, 10 
 
Group 2: Variation of enforcement directions 
1, 2, 3, 4, 5, 6 

Debate to end no later than 30 minutes after proceedings begin 
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1 

EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 2, No. 22 Session 2 
 

Meeting of the Parliament 
 

Wednesday 6 October 2004  
 

Note: (DT) signifies a decision taken at Decision Time. 
 
Business Motion: Ms Margaret Curran, on behalf of the Parliamentary Bureau, 
moved S2M-1825—That the Parliament agrees that, during Stage 3 of the School 
Education (Ministerial Powers and Independent Schools) (Scotland) Bill, debate on 
each part of the proceedings shall be brought to a conclusion by the time-limits 
indicated (each time-limit being calculated from when the Stage begins and 
excluding any periods when other business is under consideration or when the 
meeting of the Parliament is suspended or otherwise not in progress): 
 
Groups 1 and 2 – no later than 30 minutes 

Motion to pass the Bill – 1 hour 

The motion was agreed to. 
 
School Education (Ministerial Powers and Independent Schools) (Scotland) Bill 
– Stage 3: The Bill was considered at Stage 3. 
 
The following amendments were agreed to without division: 7, 8, 9 and 10. 
 
Amendment 1 was disagreed to (by division: For 35, Against 59, Abstentions 0). 
 
Other amendments were not moved. 
 
School Education (Ministerial Powers and Independent Schools) (Scotland) Bill 
– Stage 3: The Minister for Education and Young People (Peter Peacock) moved 
S2M-1813—That the Parliament agrees that the School Education (Ministerial 
Powers and Independent Schools) (Scotland) Bill be passed. 
 
After debate, motion was agreed to ((DT) by division: For 68, Against 51, 
Abstentions 0). 
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The Presiding Officer: The next item of 
business is consideration of business motion S2M-
1825, in the name of Margaret Curran, on behalf 
of the Parliamentary Bureau, which sets out a 
timetable for stage 3 consideration of the School 
Education (Ministerial Powers and Independent 
Schools) (Scotland) Bill. 

Motion moved, 
That the Parliament agrees that, during Stage 3 of the 

School Education (Ministerial Powers and Independent 
Schools) (Scotland) Bill, debate on each part of the 
proceedings shall be brought to a conclusion by the time-
limits indicated (each time-limit being calculated from when 
the Stage begins and excluding any periods when other 
business is under consideration or when the meeting of the 
Parliament is suspended or otherwise not in progress): 

Groups 1 and 2 – no later than 30 minutes 

Motion to pass the Bill – 1 hour.—[Ms Margaret Curran.] 

Motion agreed to. 
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School Education 
(Ministerial Powers and 

Independent Schools) (Scotland) 
Bill: Stage 3 

10:45 
The Deputy Presiding Officer (Trish 

Godman): The next item of business is stage 3 of 
the School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill. For the first 
part of the stage 3 proceedings, members should 
have: the bill, as amended at stage 2; the 
marshalled list, which contains all the 
amendments that have been selected for debate; 
and the groupings. I will allow a voting period of 
two minutes for the first division on an 
amendment. Thereafter, I will allow a voting period 
of one minute for the first division after a debate 
on a group, and all other divisions will be 30 
seconds. 

Group 1 is on information to be included in 
references to ministers. Amendment 7, in the 
name of Euan Robson, is grouped with 
amendments 8, 9 and 10. 

The Deputy Minister for Education and 
Young People (Euan Robson): Amendments 7 
to 10 are purely technical. They clarify that a 
failure that Her Majesty’s Inspectorate of 
Education specifies in a reference to ministers 
under new section 66B(3) of the Education 
(Scotland) Act 1980 or new section 10A(3) of the 
Standards in Scotland’s Schools etc Act 2000, as 
inserted by the bill, is the same failure as that 
identified under new section 66B(2) or new section 
10A(2) respectively. The amendments also ensure 
that the word “failure” is used consistently in the 
singular throughout the bill. The use of the singular 
encompasses the plural meaning, and the 
amendments remove any uncertainty that might 
otherwise arise. 

I move amendment 7. 

Amendment 7 agreed to. 

Amendment 8 moved—[Euan Robson]—and 
agreed to. 

The Deputy Presiding Officer: The second 
group of amendments is on variation of 
enforcement directions. Amendment 1, in the 
name of Lord James Douglas-Hamilton, is 
grouped with amendments 2 to 6. 

Lord James Douglas-Hamilton (Lothians) 
(Con): The principal amendment is amendment 1, 
which I will move on behalf of the Educational 
Institute of Scotland. If the principal amendment 
succeeds, I will move all five of the consequential 
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amendments; if it does not succeed, the other 
amendments will not be moved. 

The principal amendment would delete the 
sentences, 
“The Scottish Ministers may vary an enforcement direction 
by giving a further such direction”, 

and 
“A further such direction need not proceed upon a further 
preliminary notice under section 66C(1) of this Act.” 

Amendment 4 is similar and amendments 2, 3 5 
and 6 are consequential. 

The amendments would ensure that ministers 
could take only those actions that are 
recommended by Her Majesty’s Inspectorate of 
Education. Ronnie Smith, the general secretary of 
the EIS has stated: 

“Our concern is that the initial trigger for a ministerial 
intervention (enforcement direction) has to be a reference 
from HM Inspectors—that is to say that Ministers cannot 
intervene for any other reason than HMIE advising them 
that there has been a failure to act by the school or 
Education Authority.” 

He went on to say: 
“The intervention cannot be politically motivated but must 

stem from the independent professional assessment of 
HMIE, which is at arm’s length from the Executive.”  

Under the bill, ministers, having responded to an 
HMIE reference by issuing an enforcement 
direction, may then vary the direction without a 
reference from the inspectorate. That opens the 
door to the possibility of a ministerial direction that 
is not based on an inspectorate assessment or on 
objectivity. As it stands, the requirement to consult 
the inspectorate is not sufficiently robust. The 
power to vary an enforcement direction should be 
deleted so that any further ministerial direction that 
varies the original direction should also require to 
be preceded by an explicit reference from the 
inspectorate.  

To paraphrase Dunning’s resolution in the 
House of Commons, the power of ministers has 
increased, is increasing and ought to be 
diminished. Ministers should not be afforded 
unlimited powers to ride roughshod over the 
school inspection system. Our amendments on 
behalf of the EIS seek to uphold the authority and 
independence of the inspectorate and my purpose 
is to test the opinion of the Parliament. 

I move amendment 1. 

Mr Adam Ingram (South of Scotland) (SNP): I 
support this group of amendments. Lord James 
Douglas-Hamilton correctly highlights the almost 
unlimited powers that ministers are assuming to 
interfere in the management of schools. If 
members still doubt that that is the case, I refer 
them to page 1 of the bill, lines 18 to 20, which 

state clearly that any matter relating to a school 
that HMIE flags up can be used to stimulate a 
ministerial intervention. I suggest that that 
scattergun approach belies the rhetoric of 
ministers to date that their sole focus is on 
promoting quality in education as laid out in the 
Standards in Scotland Schools etc Act 2000.  

Lord James Douglas-Hamilton’s amendments, 
which seek to restrict ministers to intervening only 
in matters that HMIE brings to their attention, are 
wholly appropriate and should be supported, even 
though they cannot correct the fundamental flaws 
in the bill.  

I support the amendments. 

Dr Elaine Murray (Dumfries) (Lab): I oppose 
Lord James Douglas-Hamilton’s amendments on 
the basis that they are unnecessary. To some 
extent I understand Ronnie Smith’s concerns, but 
they are already addressed in the way in which the 
bill has been drawn up, because ministers can 
give an enforcement direction only on HMIE’s 
recommendation. The only reason why ministers 
would wish to vary such an order in the interim 
would be because the local authority or school had 
already carried out some of the action, and 
ministers might want to relax the terms of the 
enforcement direction. Lord James Douglas-
Hamilton’s amendments would remove their ability 
to do so.  

There has been a lot of paranoia around the bill, 
which has been completely unnecessary and of 
which this group of amendments is one example. I 
cannot imagine why a minister would wish to sit in 
his office imposing additional constraints or 
recommendations on an authority or school willy-
nilly. If a minister were doing that, it would suggest 
to me that he or she did not have enough to 
occupy them. 

The bill is written in such a way as to provide 
that ministers can take action only if the inspectors 
have directed the authority but the authority has 
not taken action. We need to make it clear that the 
concerns have been addressed and that there is 
no need to reduce the ability of ministers to vary 
the conditions if an authority has already met 
them. 

Robert Brown (Glasgow) (LD): What Elaine 
Murray said encapsulates the main issue and the 
points she made were good. I find it incredible to 
see the spectacle of the Conservative party, which 
largely emasculated local government under its 
regime, reinventing itself in the new guise of 
protector of local authorities. 

We have to consider the context in which the 
powers will be exercised. The provision relates to 
the variation of directions that have already been 
given, so we will already be in the serious position 
of something being amiss in the arrangements that 
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has stimulated a report by Her Majesty’s 
inspectorate in the first place. As Lord James 
Douglas-Hamilton said, there is a requirement for 
Scottish ministers to consult HMIE before varying 
a direction, and ministers will also have to prepare 
a report on their exercise of the power and lay that 
report before the Scottish Parliament.  

This is a fairly modest issue in the overall 
scheme of things, and a double lock is already in 
place. I do not think that there is any need to 
restrict the flexibility in the arrangements—which 
will be needed—as Lord James’s amendments 
suggest doing. Therefore, I invite members to 
oppose the amendments. 

Euan Robson: From the outset of our 
consultations on the bill, it has been made clear 
that we seek the power to vary directions that Lord 
James Douglas-Hamilton seeks to remove. It is 
perhaps a first for Ronnie Smith to be quoted by 
Lord James, but there we are. At no stage hitherto 
has anyone brought to our attention the fact that 
the variation power could be problematic, and we 
do not think that it is. 

There are two main reasons why the Executive 
does not support Lord James’s amendments. 
First, the power to vary a direction has benefits for 
all the parties that are involved. The benefits are 
not just for ministers, but for the education 
authority, the managers of the grant-aided schools 
and, importantly, the children who are being 
educated in the schools or authorities that have 
had an enforcement direction served on them. 
Secondly, we believe that there are sufficient 
safeguards in place to prevent ministers from 
acting unreasonably when varying a direction.  

The power to vary a direction will allow for 
ministers to take account of changes in 
circumstances during the period of compliance—a 
point that Robert Brown made. For example, if a 
direction had been served on an authority and it 
had been asked to comply by, say, 12 December, 
without the power to vary the direction, the 
authority or manager would have to comply by that 
date, regardless of any further evidence coming to 
light. Let us imagine that the authority then 
approached ministers in November to give them 
an update on progress and to inform them that the 
majority of the actions had been taken but that, 
due to unforeseen circumstances—say, staffing 
issues—the final action, although under way, 
could not be completed until January. With a 
power to vary directions, ministers could consider 
the evidence that the authority had put forward 
and might consider it appropriate and reasonable 
to vary the direction to make January the date for 
compliance. If the deadline was varied, the 
direction could be complied with and it would be 
clear that improvement was being secured for the 
education of young people in the authority’s area. 

If ministers did not have the power to vary the 
direction, the authority would not be able to 
comply fully by the established date—12 
December—and would, as a result, breach its 
statutory duty, with the consequences flowing 
therefrom. 

With the power to vary directions, ministers will 
be able to retain the option of a proportionate 
response at all times throughout the process. The 
power provides the flexibility in the process that 
will be required to deal with changing 
circumstances in a proportionate manner. We 
would not want to lose that; it is an important 
power for us to have. 

As I said, we also believe that there are 
sufficient safeguards to prevent ministers from 
acting unreasonably when varying a direction. 
First, it is a principle of administrative law that all 
public bodies—including ministers—must act 
reasonably in making decisions. Any aggrieved 
authority or manager of a grant-aided school could 
challenge a decision on the ground that a minister 
had acted unreasonably in varying a direction if 
that were the case, which could lead to judicial 
review. Secondly, and more specifically, any 
enforcement direction will be fundamentally 
constrained by new section 66D(2) or new section 
10C(2), in that it must always relate to action that 
is calculated to remedy or prevent the recurrence 
of the failure that was originally identified by HMIE. 
Any variation of the direction can be made only 
within those constraints. A variation that was 
intended to require a school to take action in 
relation to other matters would be ultra vires. A 
direction must always relate back to the failure that 
was originally identified: it must always be within 
the boundaries that have been drawn by HMIE. 

11:00 
Thirdly, there are additional safeguards in this 

part of the bill. Under new section 66D(8) and new 
section 10C(8), ministers will not be able to vary a 
direction without first consulting HMIE. HMIE is the 
independent assessor of education in Scotland 
and it is right that its opinion should be sought 
before giving, revoking or varying a direction. 
Fourthly, under new sections 66D(11) and 
10C(11), ministers will have to report to Parliament 
on any use of the powers under that part of the 
bill, so if Scottish ministers consider that varying a 
direction is appropriate, they will be aware that 
their decision will be brought before the 
Parliament. 

We expect that the power to vary a direction will 
be used infrequently, but any circumstances in 
which it is used will be truly individual. As I said, it 
is important that ministers have the flexibility to 
respond to changing circumstances. The power to 
vary conditions will allow that. Without it, we risk 
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placing an authority in breach of its statutory duty 
unnecessarily, or delaying the delivery of 
improvement in the education of children. 

We believe that the power to vary alongside—
and I underline this—relevant safeguards is a fair 
and proportionate provision. I hope that I have 
been able to dispel some of the misunderstanding 
about the provision and, given my assurances, I 
ask Lord James to withdraw his amendment. 

Lord James Douglas-Hamilton: I regret that I 
am not persuaded by what the minister has said. I 
make it quite clear that the position of the EIS is 
not that there should never be any variation; it is 
that if a further ministerial direction varies the 
original direction, that should be preceded by an 
explicit reference from the inspectorate. The 
minister is trying to take away that function from 
the inspectorate and concentrate the power in his 
hands. 

I appreciate the argument that the minister 
would act reasonably, and I have no doubt that he 
might. However, there might come a time when we 
have a minister who is not as reasonable as the 
current minister is. We have seen this morning 
that ministers come and go with great frequency. 
The minister cannot give a commitment that binds 
all future ministers, because he cannot say who 
his successors might or might not be. I doubt if 
even the First Minister could say that at this 
moment in time.  

I am not persuaded by the minister and I will 
press my amendment. 

The Deputy Presiding Officer: The question is, 
that amendment 1 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Ewing, Mrs Margaret (Moray) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  

Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Sheridan, Tommy (Glasgow) (SSP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  

AGAINST 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Glen, Marlyn (North East Scotland) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
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Watson, Mike (Glasgow Cathcart) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

The Deputy Presiding Officer: The result of 
the division is: For 35, Against 59, Abstentions 0. 

Amendment 1 disagreed to. 

Amendments 2 and 3 not moved. 

Section 2—Power of Scottish Ministers to 
require action by education authorities 

Amendments 9 and 10 moved—[Euan 
Robson]—and agreed to. 

Amendments 4, 5 and 6 not moved. 

School Education (Ministerial 
Powers and Independent 
Schools) (Scotland) Bill 

The Deputy Presiding Officer (Trish 
Godman): The next item of business is a debate 
on motion S2M-1813, in the name of Peter 
Peacock, that the School Education (Ministerial 
Powers and Independent Schools) (Scotland) Bill 
be passed. I invite those members who wish to 
speak in the debate to press their request-to-
speak buttons now. 

11:06 
The Minister for Education and Young People 

(Peter Peacock): It is a pleasure to open the final 
debate on this small but important bill, which is 
important for the Executive and for Scotland more 
widely. I thank Euan Robson for all his work during 
the detailed stages of the bill. I also thank the 
Education Committee for its detailed consideration 
of the bill, and I thank the committee clerks and 
Executive staff who worked hard on it. 

The bill stands as testimony to the Executive’s 
commitment to bring about improvement in 
Scottish education. Ministers have a duty to 
improve the quality of education in all Scotland’s 
schools. The bill will ensure that ministers have 
the necessary and proportionate powers to drive 
forward the improvement agenda. 

The first part of the bill will allow ministers to 
ensure that education authorities and schools 
strive to reach the highest possible standards; the 
second part will give a long overdue update to 
existing legislation on independent schools. As we 
have stressed on a number of occasions during 
the bill’s passage, failure to implement the 
recommendations of Her Majesty’s Inspectorate of 
Education does not of itself constitute a breach of 
duty under the section 70 powers in the Education 
(Scotland) Act 1980. Therefore, there is a gap in 
the system. There is currently no statutory 
obligation on schools or local authorities to take 
action on HMIE recommendations. The bill 
addresses that gap; it is not about ministerial 
takeovers or the micromanagement of schools, but 
about ensuring that education authorities and 
managers of grant-aided schools take the action 
that they should take when that is necessary. 

The second part of the bill, which is on 
independent schools, has met with widespread 
approval from within and outside the independent 
sector. The changes that we will make to the 
existing legislation will make provisions more up to 
date, consistent and workable. We will continue to 
work with the independent sector on a revision of 
the regulations on independent schools. 
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We have taken forward all the committee’s 
recommendations and amended the bill as a result 
of the committee’s comments and suggestions. 
We have made a number of changes to the bill 
with the aim of ensuring that it meets the needs of 
ministers, local authorities, schools in the state 
and independent sectors and, of course, our 
children, who deserve the highest possible 
standards of school education. 

The bill forms an important part of our 
improvement framework. I hoped that all members 
of Parliament would support the bill today but, 
sadly, it looks like that will not be the case if the 
behaviour of the Opposition parties at stage 1 is 
anything to go by. Lord James Douglas-Hamilton 
sought, as ever, to probe the bill at stage 2. He 
also sought, in his normal courteous manner, to do 
so at stage 3 and to make amendments. Sadly, he 
and his party, in cahoots with the Scottish National 
Party, opposed the bill in principle. Here we have 
another unholy alliance between the SNP and the 
Tories. It is opposition for opposition’s sake on the 
one hand and purposeful destruction of 
constructive ideas on the other hand. 

Brian Adam (Aberdeen North) (SNP): Those of 
us who oppose the bill do so from a principled 
point of view. Only a limited amount of legislative 
time is available and we believe that it is a 
complete and utter waste of Parliament’s time for 
the bill to be brought before us. There are far more 
pressing education matters that could and should 
have been addressed by the Executive during the 
time that it has available for education. 

Peter Peacock: It is extraordinary that the 
Opposition parties should seek to prevent a 
Government—any Government—from having the 
powers to bring about improvement in our 
education system. It is even more extraordinary to 
see members of the Tory party pretending to 
support local government in discussions on the 
merits of the bill when they propose to abolish any 
local government control over education in the 
future.  

It is in the interests of the Tories, who are intent 
on dismantling state education, to have 
underperforming schools in Scotland. Indeed, it is 
part of their agenda to have underperforming 
schools in Scotland, in order to make the market-
driven, two-tier education system that they want 
work. They want chaos for the many for the sake 
of choice for the few. They do not want a 
universally excellent system in Scotland; they want 
one in which people will probably have to leave 
their communities to track down a decent 
education. 

Destructive and disreputable though their 
intentions towards Scottish education are, at least 
voting against the bill has a purpose for the Tories, 
given their agenda. The SNP, as we know, does 

not even have an agenda for education in 
Scotland. SNP members have nothing to say, no 
ideas and no philosophy at all about education. 
The only idea that we have heard from the 
Sturgeon-Salmond manifesto is that of using our 
education system to indoctrinate Scotland’s 
children in Scottish industrial history. No doubt it 
will be a version of history that the SNP decides 
and one that will blame London for any past 
economic ills. If SNP members vote against the bill 
today, it will not be for reasons of policy, because 
they do not have any policies, or for reasons of 
principle, because I do not believe that they have 
any principles either. Their opposition will be 
nakedly opportunist—opposition for opposition’s 
sake.  

The Opposition parties still have time to redeem 
themselves. They can still join us in standing up 
for Scotland’s children. If they do not, I will be 
delighted to point out time and again to Scotland’s 
parents that the Opposition parties did not want 
ministers to have the power and ability to bring 
about improvement in their children’s schools or to 
be accountable to Parliament in the process. 
Taking the powers to bring about improvement 
wherever it is needed is what the bill is about. We 
will not turn our backs when action is needed and 
we will not wash our hands of our responsibility. It 
is right to have those powers and it will be right to 
use them whenever they are needed. It is right to 
stand up for the interests of Scotland’s children. 
That is what the bill does and I commend it to 
Parliament. 

I move,  
That the Parliament agrees that the School Education 

(Ministerial Powers and Independent Schools) (Scotland) 
Bill be passed.  

11:12 
Mr Adam Ingram (South of Scotland) (SNP): I 

was going to start off by saying something nice 
about the Minister for Education and Young 
People, but I am beginning to have second 
thoughts about that. After the events of this week, 
it would be remiss of me not to congratulate him 
and his deputy on still being here to finish the job 
that they started in steering the bill through 
Parliament. Those events also serve as a 
reminder that ministers and, indeed, ministerial 
assurances can be here today and gone 
tomorrow.  

I have no doubt that the minister is sincere in his 
arguments and in his intention to use but rarely, if 
at all, the powers that the bill, once enacted, will 
confer on him. However, he has failed to convince 
many beyond the ranks of his own department and 
the members around him that there is any need for 
the proposed new intervention powers contained 
in part 1 of the bill. Most, if not all, of the education 
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authorities that responded to the consultation 
exercise on the bill suggested that there was 
already a range of checks and balances in place 
and that there was little or no evidence to suggest 
that local authorities or schools do not respond to 
issues raised in HMIE reports.  

The notion that new powers of intervention were 
needed to close the loop with the inspection and 
monitoring mechanisms established under the 
Standards in Scotland’s Schools etc Act 2000, 
which allows ministers to fulfil a duty to secure 
improvement in the quality of school education, is 
at best arguable and at worst disingenuous. Many 
in the education world believe that the existing 
powers of ministerial intervention in education 
authorities that fail to meet statutory duties under 
section 70 of the Education (Scotland) Act 1980 
would be sufficient to do the job when combined 
with section 2 of the Standards in Scotland’s 
Schools etc Act 2000, which places a duty on 
education authorities to secure improvement in the 
quality of education provided in schools managed 
by them.  

It is notable that opposition to the bill has, if 
anything, grown over the course of its passage 
through the Parliament. The Convention of 
Scottish Local Authorities and the Association of 
Directors of Education in Scotland have expressed 
alarm at what they see as the destruction of the 
partnership of trust between HMIE and local 
authorities. The recommendations in HMIE reports 
will, in effect, become instructions backed by the 
threat of ministerial intervention, which will remove 
management control from our democratically 
accountable local authorities. 

The scope for intervention ranges far beyond the 
promotion of the quality of school education to any 
matter relating to the school, as I pointed out 
during the debate on Lord James’s group of 
amendments earlier. Given the scope for 
intervention, it can easily be envisaged that 
ministers will yield to the temptation of interfering 
when political and departmental pressures are 
brought to bear, and creeping centralisation could 
well set in.  

Robert Brown (Glasgow) (LD): Does the 
member accept that the professional standing of 
HMIE is central to the debate? However desirable 
it might be for ministers to intervene, they could 
not do that without the HMIE report that gives 
them the basis in fact on which so to do. 

Mr Ingram: I accept the point about HMIE. 
However, the legislation puts HMIE in an invidious 
position in which its inspectors will be made 
responsible for flagging up issues requiring 
ministerial intervention. Who knows what 
pressures might be brought to bear on the 
inspectors? 

Scottish National Party members believe that 
part 1 of the bill is the thin end of a potentially 
destabilising wedge that could plunge the 
management of our education system into 
disarray. Given that part 2 of the bill is not of vital 
import, we are duty bound to vote against this ill-
conceived bill. 

11:17 
Lord James Douglas-Hamilton (Lothians) 

(Con): As far as part 2 of the bill is concerned, the 
Conservatives have no objection to Executive 
attempts to remove ambiguity from existing 
legislation to ensure that all persons who are 
employed in independent schools have to undergo 
the necessary checks to ensure that they are 
proper persons to work with children. The issue 
has been of particular concern to the Scottish 
Council of Independent Schools. 

In his explanatory letter to the Education 
Committee, the Deputy Minister for Education and 
Young People explained that the Protection of 
Children (Scotland) Act 2003 provides robust 
safeguards for children’s well-being. I welcome his 
assurances in that connection. 

It is essential that employers seek disclosure 
checks for all proposed employees so that they 
avoid the risk of committing an offence by 
employing a disqualified person. It is widely 
acknowledged that there are unacceptable 
delays—in some cases, of up to 12 weeks—in 
processing applications to Disclosure Scotland. I 
ask the minister to confirm that the matter will 
receive his continuing attention and that he 
considers the welfare of children to be paramount. 

However, it is part 1 of the bill that has given rise 
to controversy. Since its inception, the School 
Education (Ministerial Powers and Independent 
Schools) (Scotland) Bill has met substantial local 
authority opposition. That is because councils see 
the powers that are contained in part 1 of the bill 
as, at best, unnecessary or, at worst, a waste of 
parliamentary time.  

As I outlined in the chamber during the stage 1 
debate, I believe that there are no fewer than four 
grounds for rejecting the bill. First, there are 
existing powers of enforcement under section 70 
of the Education (Scotland) Act 1980. Secondly, 
there is no widespread evidence to show that local 
authorities are not taking the inspectorate’s 
recommendations seriously or that they are failing 
to act on improvements that HMIE considers 
necessary. Thirdly, the bill undermines local 
democracy by its imposition of yet another 
centralising agenda, as has happened with 
hospitals. Finally, COSLA views the bill as a waste 
of parliamentary time. A considerable number of 
local councils have deep reservations about the 
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bill, including West Lothian Council, East 
Renfrewshire Council, East Ayrshire Council and 
Glasgow City Council to mention but a few. 

The minister rightly said that the Conservatives 
support a policy of devolved school management. 
In answer to an oral question, he said that he too 
supported that policy. Although we wish to see 
decision making in respect of standards being 
taken at school level, it is our conviction that HMIE 
inspectors are best qualified, have the expertise 
and should and must remain the prime movers in 
monitoring teaching standards and education in 
Scotland’s schools. We also believe that local 
authorities should have the right to respond 
effectively to the inspectors’ reports without 
unnecessary political interference from on high at 
the behest of ministers. We do not wish the bill to 
pass, as we are the champions of local 
democracy. 

11:20 
Robert Brown (Glasgow) (LD): I congratulate 

the minister and the principal Opposition 
spokespeople on their attempts to engender 
excitement in a debate on what I can only describe 
as a modest little bill. It is hard to get excited about 
the proposals. There is not even an issue of 
principle behind the bill because, as Lord James 
and Adam Ingram pointed out, fairly substantial 
powers already exist for ministers to intervene in 
the operation of schools by local authorities. 

In light of the Standards in Scotland’s Schools 
etc Act 2000 and as part of the agenda for 
improving education, the bill will close a loophole. 
Frankly, it is going over the top to suggest that the 
bill will destroy the partnership of trust and plunge 
the education system into disarray or to say “Who 
knows what pressures will be put on HMIE?” The 
unholy alliance between Lord James and the 
Conservative party on one hand and COSLA on 
the other beggars belief. 

The bottom line is that this is a modest little bill, 
which seeks to achieve a modest but necessary 
part of the agenda to improve education. Nobody 
disputes for a minute that the principal role lies 
with education authorities, which are elected with 
a local democratic mandate but which do not exist 
outwith the rule of law. They exist within an HMIE 
monitoring regime. 

It is fair to say that HMIE has the greatest 
reputation of all monitoring organisations in 
Scotland and is widely recognised as doing a good 
job. The idea that under the bill HMIE will be 
interfered with by ministers does not stand up to 
scrutiny. The bill will allow HMIE to draw 
significant issues to the attention of ministers. By 
amending the bill at stage 2—largely with my own 
amendments—we addressed some of the issues 

that might have given cause for concern and 
improved the bill, as the minister was gracious 
enough to acknowledge. 

The bill is important but modest. It is necessary 
that it is passed. There is no dispute about part 2, 
which relates to independent schools. All the 
controversy centres on part 1. However, the bill 
will close a loophole. It ought to be passed and I 
urge the Parliament to back it today. 

The Deputy Presiding Officer (Murray Tosh): 
We will have three-minute speeches from here. 

11:23 
Robin Harper (Lothians) (Green): When I first 

read the bill— 

The Deputy Presiding Officer: Mr Harper, we 
can give you four minutes. 

Robin Harper: Thank you. 

When I first read the bill, I also thought that it 
was a modest little bill but, like Lord James, I have 
been lobbied by the Educational Institute of 
Scotland and COSLA, and when one is lobbied by 
the EIS and COSLA one has to listen. They are 
seriously concerned—and their concerns are well 
founded—about the extra powers that are to be 
given to ministers. I will have to think carefully 
about how the Green party will vote, because it is 
a serious and fundamental flaw in the bill that 
there is no qualification on the varying powers. 

At first, I hoped that the bill would be part of a 
process of further integration of the private 
education sector into the public education sector. 
We are out of step with the rest of Europe. Peter 
Peacock referred to a two-tier system. We have 
such a system with private and public sectors, 
never mind within the public sector. The system is 
out of date and should undergo a process of 
driven change with standards in public education 
being driven up and private education being 
integrated through a process of assimilation over a 
period of time. 

Presiding Officer, I do not propose to use up all 
of the four minutes that you so generously 
afforded me, for the simple reason that there is a 
serious point that Green members shall debate 
among ourselves before we vote on the bill. 
Whether we vote against or abstain, members will 
have to wait and see. 

The Deputy Presiding Officer: We can give 
four minutes to all speakers in the open debate. 

11:25 
Ms Rosemary Byrne (South of Scotland) 

(SSP): In my opinion, this so-called “modest little 
bill” is a complete waste of time. 
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Yesterday, the headline on the front page of The 
Herald was “Indiscipline on the rise, say teachers”. 
That is the issue on which we should be focusing. 
We should concentrate on how we can help our 
teachers to support our young people 
appropriately in a modern, everyday school—a 
school with an average number of children in an 
average place. We should be talking about the 
young people throughout the country who are 
railing against the establishment and who are 
distracting others because they are unable to 
settle into school. We should be asking how we 
can ensure that our education is appropriate for all 
our young people throughout the country rather 
than considering a bill that will give more powers 
to ministers to intervene. 

Why will ministers need to intervene? I have no 
evidence of any school that has not implemented 
HMIE’s recommendations and I know of no case 
in which a local authority has ignored such 
recommendations. We have asked the Minister for 
Education and Young People that question and we 
are still waiting for an answer. I totally oppose the 
giving of the new powers to ministers, as do 
COSLA—as has been mentioned—the EIS and 
the local authorities. The bill that we are debating 
today, which the Education Committee has had to 
focus on for weeks, is a waste of time. We should 
be doing far better things. 

I am still searching for the reason for the bill. I 
wonder whether the damage that will be done to 
schools and communities when schools are 
singled out has been considered. Is that standing 
up for Scotland’s children? Is the way forward to 
have descriptions all over the newspapers of how 
a particular school is failing and has not achieved 
the targets that have been set or of how the school 
or the local authority has not complied with 
recommendations? Do we want to devastate a 
school’s whole community—the staff, the pupils 
and the parents—simply because the minister 
wants the powers that are in the bill? 

I want to know what the hidden agenda is. Is it to 
drive forward the private agenda or to force 
through more assessments and inappropriate 
tests at the wrong stage, in intermediate 1 and 
primary 7? There is pressure on head teachers to 
ensure that they get above-average results in their 
assessments. Head teachers are being bullied by 
the directorate in their local authorities because 
their results are below average, even though they 
might have children who come into school with no 
language skills. That is what we should be 
considering. I am angry about the focus on the bill 
and all the time that we are wasting on it. 

Part 2 of the bill is of no interest to me. It is 
important that we support changes to safeguard 
young people and that we ensure that such 
changes happen, so I do not oppose part 2. 

However, I certainly oppose part 1. I feel that the 
minister has reached the stage at which he does 
not trust HMIE, the local authorities or the schools. 
As has been said, the Standards in Scotland’s 
Schools etc Act 2000 gave powers to Scottish 
ministers to request an inspection of a local 
authority—that can already be done. Ministers 
have the power to intervene in that way, so I do 
not think that they need the new powers in the bill.  

What school or local authority in Scotland has 
not complied with HMIE recommendations? As 
someone who was a teacher for 27 years, I know 
that, any time HMIE inspected any establishment 
that I was in, I complied with its recommendations, 
as did the rest of the staff. We usually ended up 
being highly stressed throughout the process; 
everyone jumped through hoops to ensure that 
they complied with HMIE recommendations. That 
is an indication of how important people consider 
HMIE and its inspections of schools to be. 

I ask the minister to give me some answers. 
What is his agenda? Why did he introduce the bill? 
I have asked those questions before and I still 
have not had the answers; I am waiting for them. 
We will not support the passing of the bill. 

11:29 
Mr Kenneth Macintosh (Eastwood) (Lab): I 

support the bill, which has now completed its 
amendment stages before the Education 
Committee and the full Parliament. It is a small but 
important part of the legislative framework for our 
schools and should be seen in the wider context of 
the improvement agenda. There are two distinct 
parts to it: one modernises the regulatory regime 
that governs independent schools and has been 
welcomed by all parties—I will return to that in a 
minute—and the second focuses on ministerial 
powers of intervention, which although not exactly 
controversial have generated some concern in 
some quarters. 

The strongest criticism has come from our 
colleagues in local government. They are anxious 
that the bill might undermine their role in managing 
and running local schools, but I do not believe that 
that is its purpose. As I have pointed out on many 
occasions, the Government’s record on devolving 
decision making to the most appropriate and most 
local level is good, and I believe that the idea of 
reading the bill as being about who pulls the 
strings—who has the ultimate authority or 
control—is irrelevant. The bill’s focus is the local 
school and, in particular, the few local schools 
throughout the country that, to be frank, are not 
doing well enough. When we talk about failing 
schools, we mean that the pupils and the 
hardworking majority of teachers in such schools 
are being failed by a lack of clear leadership, 
strong management or good governance. In that 
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situation, pupils, parents and teachers do not care 
whether the support and assistance that they need 
come from local government or the Executive; 
they just want to get back on track.  

The bill will do nothing to prevent good 
partnership working from improving a school, but it 
will help ministers to respond when serious 
problems have been identified. The Standards in 
Scotland’s Schools etc Act 2000 placed a clear 
duty on ministers to secure improvement in our 
schools. Her Majesty’s Inspectorate of Education 
has put in place a new inspection regime and, 
together with our local authorities, all those who 
have a role to play in working to improve our 
schools are now able to do so in partnership and 
with the necessary legal framework to support that 
partnership. 

The second part of the bill, which introduces a 
modern regulatory regime for independent 
schools, has not been controversial. In fact, it has 
been an excellent example of the Executive, the 
Parliament and the public working consensually to 
achieve a shared objective, which makes it even 
more extraordinary that the Opposition parties 
cannot bring themselves to support the bill. Some 
members have argued that we should not waste 
parliamentary time on the reform, but I do not 
support that line of thinking because, on that 
basis, no lesser measure would ever be given 
parliamentary time, as we would be dealing only 
with the headline grabbers and the hot political 
issues of the day. There must always be time for 
thoughtful and considered reform of statute, 
particularly when, as with the bill, the result is to 
extend the improvement agenda to all our schools 
and all who have a role in their success. I am 
happy to support those measures.  

I commend the School Education (Ministerial 
Powers and Independent Schools) (Scotland) Bill 
to the Parliament. 

11:33 
Brian Adam (Aberdeen North) (SNP): It is 

interesting that the two back-bench members from 
the Executive parties who have spoken in this 
debate made speeches that almost damned the 
bill with faint praise. Robert Brown’s opening 
remarks were hardly supportive of the bill, but he 
eventually came round to suggesting that it was 
modest but necessary. I am deeply unconvinced 
by Kenneth Macintosh’s argument that we need 
the bill although it is not a headline-grabbing 
measure, because the evidence to support that 
contention has not been presented to the 
committee or the Parliament. If we examine the 
language of the bill, we find that it is all about 
teacher bashing and how the Executive will 
address failing schools—the word “failure” 
appears regularly throughout the bill. However, 

there is no evidence to suggest that education 
authorities or schools do not act on HMIE’s 
recommendations or that they will not do so in the 
future.  

The bill significantly undermines the relationship 
between local authorities, schools and the 
Executive. Kenneth Macintosh said that that is not 
its purpose, but the trust between them 
undoubtedly could be broken as a consequence of 
the bill. 

Robert Brown: Why does the member think 
that trust would be broken by the new ministerial 
power, given all the other ministerial powers in this 
area that already exist? What is the difference 
between them? 

Brian Adam: The measures are unnecessary 
because the powers already exist. The suspicion 
that was raised by Rosemary Byrne—that there is 
some other agenda here—will undermine trust and 
confidence. I really do not understand why there is 
a need to use such a big stick. We have devoted 
considerable parliamentary time to the bill against 
a background of significant difficulties in 
education.  

We have problems associated with discipline, 
and the Executive’s well-motivated inclusion 
agenda—which had support from throughout the 
chamber—has led to some difficulties. Exclusions 
from schools have been causing problems. There 
is a tension around inclusion and exclusion, which 
needs to be addressed. We could instead have 
used the time spent on this bill to address that 
tension and the discipline problems around it. We 
could also have used the time to address the 
difficulty surrounding the 30 per cent of pupils—
and rising—who leave school with few or no 
qualifications. Instead, we have before us a 
modest and, in my view, extremely unnecessary 
measure.  

The language in the bill is wrong. The legislation 
is about trying to lay blame for failures in 
education; it is also about a failing education 
agenda. I am very disappointed that we have 
ended up using parliamentary time on the bill. 
There has been no clamour for the legislation from 
anyone other than the ministers. I am not aware 
that Johann Lamont, for example, has been saying 
to the Executive from the back benches that there 
is a weakness in its legislation that needs to be 
dealt with. The only people who have said that are 
ministers—but who was responsible for that 
legislation? The ministers were—not the present 
ministers, Peter Peacock and Euan Robson, but 
their predecessors, who steered through the 
previous bill. However, no one else is saying that 
the bill before us is required.  

Peter Peacock: I have heard those arguments 
from Brian Adam before and I know that he makes 
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them sincerely. We have heard of several 
examples of poor inspection reports of schools. I 
can think of one secondary school that was judged 
to be good or very good in no category. It was 
mostly unsatisfactory in its performance and only 
occasionally fair.  

What would the Scottish National Party do if 
appropriate measures to bring about the 
necessary change in the performance of such 
schools were not being taken? It seems that Brian 
Adam is seeking to ensure that ministers have no 
power to act in those circumstances. What would 
the SNP do if improvement was not taking place? 

Brian Adam: Mr Peacock is trying the same line 
that he used in the stage 1 debate. [Interruption.] I 
will address the point, if the minister is capable of 
remaining in his seat long enough. The minister 
cites one example. We believe that the required 
powers already exist. We do not believe that 
people are not acting on inspection reports. The 
minister has still not presented any evidence to 
suggest that he does not already have the 
necessary power. He has presented no evidence 
to suggest that when reports say that schools are 
not of an appropriate standard, action is not being 
taken—either by the schools themselves or by 
education authorities—in support of schools that 
are not delivering for our young people as they 
should. This miserable little piece of legislation is 
just part of a— 

Ms Byrne: Will the member take an 
intervention? 

Brian Adam: How am I doing for time, Presiding 
Officer? 

The Deputy Presiding Officer: You are actually 
well over time for your speech, but we are still 
slightly ahead of the timetable. If you wish to take 
a further intervention and respond to it, I will allow 
that.  

Ms Byrne: Does the member agree that a 
school that has not had its follow-up inspection 
should not be cited? I think that the minister was 
referring to a school that has had an initial 
inspection, but not a follow-up inspection. We 
would have to base any evidence of a school not 
carrying out recommendations on a follow-up 
inspection, not on an initial inspection.  

Brian Adam: I take Rosemary Byrne’s point. 
This miserable little bill would not address that 
situation, because a succession of failures is 
required before ministers will act under the new 
power.  

The Deputy Presiding Officer: You have one 
minute left. 

Brian Adam: In fact, I think I will conclude my 
remarks at that point.  

11:40 
The Deputy Minister for Education and 

Young People (Euan Robson): I have listened to 
this morning’s debate with considerable interest 
and thank members for taking part. I am surprised 
at some of the exaggerated language that has 
been used. Further, I suggest that the theory that 
the Tories are the champions of local democracy 
is about as plausible as the theory that Caligula’s 
horse improved oratory in the Roman Senate. 

Clearly, Robin Harper was not listening to or did 
not understand the point that I made during the 
discussion of the second group of amendments. 
There is a great range of qualificatory powers. If, 
between now and decision time, he wants me to 
take him through them, I will be happy to do so. 
We do not want an unfettered power. We are 
addressing a particular issue that we need to 
address and believe that we have done so in a 
proportionate way.  

Robin Harper: Why was no specific qualification 
on varying built into the bill? 

Euan Robson: A series of procedures must be 
gone through and there is a series of qualifications 
in the bill. I will explain them to the member later, if 
he so wishes. 

It is clear that members of the Opposition parties 
do not know what they would do if, in the 
circumstances that the bill seeks to address, 
HMIE’s recommendations had not been followed. 
In those rare circumstances, the Opposition 
parties would leave the Executive with no powers, 
because they misunderstand the fact that at 
present there is no power for ministers to 
intervene in those circumstances. That is the 
important point that Robert Brown emphasised. I 
agree that the bill makes a small change, but it is 
significant.  

I thank the Education Committee for its 
comments and for the concerted way in which it 
approached the bill in its stage 1 report. We have 
taken account of many of the committee’s 
recommendations and have accepted some of the 
convener’s amendments and fully debated others. 
I appreciate the committee’s detailed 
consideration at stage 2 and the amendments that 
were lodged. 

At stage 2, we took the opportunity to clarify the 
fact that the trigger for the HMIE to refer a school 
or an authority to ministers would be used in 
circumstances only in which HMIE felt that the 
matter was of sufficient seriousness to be 
addressed. We also accepted that it should be 
made clear that a referral from HMIE to ministers 
should include the recommended actions that 
HMIE suggests, but should also specify the failure 
that the actions seek to address. 
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I should explain to Lord James Douglas-
Hamilton that Disclosure Scotland has improved 
its performance in recent months. There was a 
period in which there were some difficulties and 
unacceptable delays, but ministers have taken 
careful account of that and I am pleased to say 
that those delays have been reduced. Further, the 
outstanding number of referrals to Disclosure 
Scotland has dropped significantly. If Lord James 
Douglas-Hamilton wishes, I can give him details of 
that later.  

There was discussion at stage 2 about the 
“proper person” test that is to be applied to 
teachers and proprietors under part 2 of the bill. I 
want to reiterate what I said at that time. We are 
all keen to ensure that only people who are 
suitable to work with children work in our schools, 
whether they be teachers, janitors or catering staff. 
In that respect, the Protection of Children 
(Scotland) Act 2003 applies equally to the 
independent sector and the public sector and 
provides safeguards to prevent persons who are 
unsuitable to work with children being able to do 
so.  

The “proper person” standard referred to in part 
2, which relates to the independent sector, is for 
much wider purposes than the standard of being 
suitable to work with children. It relates to whether 
people are proper people to be teachers or 
proprietors. The standard already exists, but we 
propose to take the additional power to specify in 
regulations the classes of people that are not 
considered proper to be teachers or proprietors. It 
is appropriate to examine the propriety of teachers 
in the private sector as, unlike those in the state 
sector, not all will have had their propriety checked 
by the General Teaching Council for Scotland. 
Similarly, the state sector has no proprietors, so it 
is appropriate to have a test for them that takes 
into account factors beyond child welfare. 

The Executive also intends to issue guidance for 
independent schools that will set out how their 
obligations under the bill relate to their obligations 
under other legislation, such as the Protection of 
Children (Scotland) Act 2003. It is important to 
emphasise those points and I welcome Lord 
James Douglas-Hamilton’s remarks about that. 

Concern has been expressed about whether 
powers to set conditions may be used 
unreasonably. We have taken those powers to 
allow ministers to act reasonably. They have been 
taken not to place additional burdens on new 
schools, but to assist in the registration process 
and with on-going regulation. 

I reiterate my thanks to the Education 
Committee for its input and I thank the various 
organisations and individuals who played a part in 
shaping the bill. The bill gives us an opportunity to 
close a gap whereby authorities have no clear 

obligation to take on board HMIE’s 
recommendations after an inspection. It gives 
ministers powers to direct education authorities to 
take action in response to HMIE’s 
recommendations and it brings the legislation that 
covers independent schools up to date. The 
measure is worth commending to the Parliament. 

I recommend that the Parliament support the bill 
and I hope that the motion will be passed at 
decision time. 
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Decision Time 

17:03 
The Presiding Officer (Mr George Reid): 

There are four questions to be put as a result of 
today’s business. The first question is, that motion 
S2M-1813, in the name of Peter Peacock, that the 
School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill be passed, 
be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
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Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

The Presiding Officer: The result of the division 
is: For 68, Against 51, Abstentions 0. 

Motion agreed to. 
That the Parliament agrees that the School Education 

(Ministerial Powers and Independent Schools) (Scotland) 
Bill be passed. 
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School Education (Ministerial Powers and Independent Schools) (Scotland) Bill 1
Part 1—Power of Scottish Ministers to require action by schools and education authorities

SP Bill 22B Session 2 (2004)

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering.

School Education (Ministerial Powers and 
Independent Schools) (Scotland) Bill

[AS PASSED]

An Act of the Scottish Parliament to confer power on the Scottish Ministers, following inspection 
of a public or grant-aided school or of an education authority, to direct the school managers or the 
authority to take specified action; to provide that all non-public schools which provide full-time 
education for pupils of school age are independent schools; to abolish provisional registration of 
independent schools; to make amended provision for the registration and regulation of 5

independent schools; to provide for appeals to the sheriff principal against certain decisions by 
the Scottish Ministers in relation to such schools; and for connected purposes.

PART 1

POWER OF SCOTTISH MINISTERS TO REQUIRE ACTION BY SCHOOLS AND EDUCATION AUTHORITIES

1 Power of Scottish Ministers to require action by managers of certain schools10

After section 66A of the Education (Scotland) Act 1980 (c.44) (in this Act referred to as 
the “1980 Act”), insert—

“66B Duty of Her Majesty’s Inspectors to make reference to Scottish Ministers

(1) This section applies where, after an inspection under subsection (1) or (1AA) 
of section 66 of this Act of—15

(a) a public school; or

(b) a grant-aided school,

Her Majesty’s Inspectors identify that a relevant person requires to take action 
to secure improvement in a matter relating to the school or the school 
education provided in it.20

(2) If it appears to Her Majesty’s Inspectors that—

(a) having been given sufficient opportunity to secure improvement in a 
matter identified under subsection (1) above, the relevant person is 
failing or has failed to take satisfactory action to do so; and

(b) having regard to the seriousness of that failure, an enforcement direction 25

is justified,

they shall make a reference to the Scottish Ministers.
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(3) A reference under subsection (2) above shall—

(a) be in writing; 

(aa) specify the failure mentioned in subsection (2)(a) above; and

(b) include recommendations as to the action which, in the opinion of Her 
Majesty’s Inspectors, the relevant person requires to take to remedy or 5

prevent the recurrence of that failure.

(4) Where Her Majesty’s Inspectors make a reference under subsection (2) above, 
they shall inform the relevant person of the making of that reference.

(5) In this section and in sections 66C and 66D of this Act, “relevant person” 
means—10

(a) in relation to a public school, the education authority; and

(b) in relation to a grant-aided school, the managers of the school.

66C Preliminary notice

(1) Where, on a reference under section 66B(2) of this Act, it appears to the 
Scottish Ministers that—15

(a) the relevant person is failing or has failed to take satisfactory action to 
secure improvement in the matter mentioned in section 66B(2)(a) of this 
Act; and

(b) an enforcement direction is justified,

they may serve a preliminary notice on the relevant person.20

(2) A preliminary notice is a notice which—

(a) informs the relevant person of the apparent failure mentioned in 
subsection (1)(a) above; and

(b) requires the relevant person to submit to the Scottish Ministers, within 
such time as is specified in the notice, a written response which—25

(i) states that the person has not so failed and gives reasons 
supporting that statement; or

(ii) states that the person has so failed but gives reasons why an 
enforcement direction should not be given to that person.

66D Enforcement direction30

(1) Where, following service under section 66C(1) of this Act of a preliminary 
notice and the expiry of the time specified in it, it still appears to the Scottish 
Ministers that—

(a) the relevant person is failing or has failed to take satisfactory action to 
secure improvement in the matter mentioned in section 66B(2)(a) of this 35

Act; and

(b) having regard to the seriousness of that failure, action under this section 
is justified,

they may give the relevant person an enforcement direction.
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(2) An enforcement direction is a direction in writing by the Scottish Ministers 
requiring the relevant person to whom it is given to take, within such time as is 
specified in the direction, such action as is so specified, being action calculated 
to remedy or prevent the recurrence of the failure mentioned in subsection 
(1)(a) above.5

(3) Where two or more courses of action are specified in an enforcement direction, 
the Scottish Ministers may specify for each a different time within which it is 
to be taken.

(4) An enforcement direction may place such conditions as the Scottish Ministers 
may specify in it upon the carrying out of such functions of the relevant person 10

in relation to the school and the school education provided in it as are so 
specified.

(5) The Scottish Ministers may vary an enforcement direction by giving a further 
such direction.

(6) A further such direction need not proceed upon a further preliminary notice 15

under section 66C(1) of this Act.

(7) An enforcement direction may be revoked by the Scottish Ministers.

(8) Before giving, varying or revoking an enforcement direction, the Scottish 
Ministers shall consult Her Majesty’s Inspectors.

(9) A relevant person to whom an enforcement direction is given shall comply 20

with it.

(10) The Scottish Ministers may, instead of or as well as giving an enforcement 
direction, make such recommendations to the relevant person as they think 
appropriate.

(11) If the Scottish Ministers exercise their power to give, vary or revoke an 25

enforcement direction they shall—

(a) prepare a report on their exercise of that power; and

(b) lay that report before the Scottish Parliament.”.

2 Power of Scottish Ministers to require action by education authorities

After section 10 of the Standards in Scotland’s Schools etc. Act 2000 (asp 6) (in this Act 30

referred to as the “2000 Act”), insert—

“10A Duty of Her Majesty’s Inspectors to make reference to Scottish Ministers

(1) This section applies where, after an inspection under section 9 of this Act, Her 
Majesty’s Inspectors identify that an education authority require to take action 
to secure improvement in the way the authority exercise a function in relation 35

to the provision of school education.

(2) If it appears to Her Majesty’s Inspectors that—

(a) having been given sufficient opportunity to secure improvement in the 
way they exercise a function identified under subsection (1) above, the 
education authority are failing or have failed to take satisfactory action to 40

do so; and

(b) having regard to the seriousness of that failure, an enforcement direction 
is justified,
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they shall make a reference to the Scottish Ministers.

(3) A reference under subsection (2) above shall—

(a) be in writing; 

(aa) specify the failure mentioned in subsection (2)(a) above; and

(b) include recommendations as to the action which, in the opinion of Her 5

Majesty’s Inspectors, the education authority require to take to remedy 
or prevent the recurrence of that failure.

(4) Where Her Majesty’s Inspectors make a reference under subsection (2) above, 
they shall inform the education authority of the making of that reference. 

10B Preliminary notice10

(1) Where, on a reference under section 10A(2) of this Act, it appears to the 
Scottish Ministers that—

(a) the education authority are failing or have failed to take satisfactory 
action to secure improvement in the way they exercise the function 
mentioned in section 10A(2)(a) of this Act; and15

(b) an enforcement direction is justified,

they may serve a preliminary notice on the authority.

(2) A preliminary notice is a notice which—

(a) informs the education authority of the apparent failure mentioned in 
subsection (1)(a) above; and20

(b) requires the authority to submit to the Scottish Ministers, within such 
time as is specified in the notice, a written response which—

(i) states that the authority have not so failed and gives reasons 
supporting that statement; or

(ii) states that the authority have so failed but gives reasons why an 25

enforcement direction should not be given to them.

10C Enforcement direction

(1) Where, following service under section 10B(1) of this Act of a preliminary 
notice and the expiry of the time specified in it, it still appears to the Scottish 
Ministers that—30

(a) the education authority are failing or have failed to take satisfactory 
action to secure improvement in the way they exercise the function 
mentioned in section 10A(2)(a) of this Act; and

(b) having regard to the seriousness of that failure, action under this section 
is justified,35

they may give the authority an enforcement direction.
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(2) An enforcement direction is a direction in writing by the Scottish Ministers 
requiring the education authority to which it is given to take, within such time 
as is specified in the direction, such action as is so specified, being action 
calculated to remedy or prevent the recurrence of the failure mentioned in 
subsection (1)(a) above. 5

(3) Where two or more courses of action are specified in an enforcement direction, 
the Scottish Ministers may specify for each a different time within which it is 
to be taken.

(4) An enforcement direction may place such conditions as the Scottish Ministers 
may specify in it upon the exercise of such functions of the education authority 10

in relation to the provision of school education as are so specified.

(5) The Scottish Ministers may vary an enforcement direction by giving a further 
such direction.

(6) A further such direction need not proceed upon a further preliminary notice 
under section 10B(1) of this Act.15

(7) An enforcement direction may be revoked by the Scottish Ministers.

(8) Before giving, varying or revoking an enforcement direction, the Scottish 
Ministers shall consult Her Majesty’s Inspectors.

(9) An education authority to which an enforcement direction is given shall 
comply with it.20

(10) The Scottish Ministers may, instead of or as well as giving an enforcement 
direction, make such recommendations to the education authority as they think 
appropriate.

(11) If the Scottish Ministers exercise their power to give, vary or revoke an 
enforcement direction they shall—25

(a) prepare a report on their exercise of that power; and

(b) lay that report before the Scottish Parliament.”.

PART 2

INDEPENDENT SCHOOLS

3 Meaning of “independent school”30

In section 135(1) of the 1980 Act (interpretation), in the definition of “independent 
school”, the words “five or more” are repealed.

4 Registration of independent schools

(1) For section 98(2) of the 1980 Act (offences in relation to conducting or being a 
proprietor of a school which is not registered or provisionally registered) substitute—35

“(2) The Registrar shall record in the register—

(a) in relation to every application under section 98A(1) of this Act for 
registration of an independent school, such information as the Scottish 
Ministers may direct;
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(b) in relation to any conditions imposed by virtue of this Part of this Act on 
the carrying on of a registered school, such information (including 
information relating to any variation and revocation of such conditions) 
as the Scottish Ministers may direct;

(c) every order of an Independent Schools Tribunal or the Scottish Ministers 5

imposing any disqualification under this Part of this Act; and

(d) in relation to every registered school, such information relating to 
particulars prescribed under paragraph (a) of subsection (3) below—

(i) furnished by virtue of that paragraph; and

(ii) notified by virtue of paragraph (b) of that subsection,10

to the Registrar as the Scottish Ministers may direct.

(2A) Where an order removing any disqualification under this Part of this Act is 
made by—

(a) the Scottish Ministers; or

(b) the sheriff principal,15

the Registrar shall remove the order imposing that disqualification from the 
register.”.

(2) For section 98A of the 1980 Act substitute—

“98A Application for registration of independent school

(1) Any person proposing to carry on an independent school shall apply to the 20

Scottish Ministers for registration of that school.

(2) An application for registration shall—

(a) be in such form; and

(b) include such information,

as the Scottish Ministers may, by regulations, prescribe.25

(3) The Scottish Ministers may, subject to subsection (4) below, grant an 
application for registration if they are satisfied that—

(a) efficient and suitable instruction will be provided at the school, having 
regard to the ages and sex of the pupils who shall be attending the 
school;30

(b) the welfare of such pupils will be adequately safeguarded and promoted;

(c) subject to subsection (5)(a) below—

(i) the proprietor of the school is a proper person to be the proprietor 
of an independent school; and

(ii) every proposed teacher in the school is a proper person to be a 35

teacher in any school;

(d) subject to subsection (5)(b) below, the proposed school premises are 
suitable for use as a school; and

(e) subject to subsection (5)(c) below, the accommodation to be provided at 
the school premises is adequate and suitable, having regard to the 40

number, ages and sex of the pupils who shall be attending the school.
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(4) The Scottish Ministers may, on granting an application for registration, impose 
such conditions on the carrying on of the registered school as they think fit.

(5) The Scottish Ministers shall not be satisfied that—

(a) the proprietor of an independent school is a proper person to be the 
proprietor of such a school or, as the case may be, that a proposed 5

teacher in such a school is a proper person to be a teacher in any school 
if that proprietor or, as the case may be, proposed teacher—

(i) is, by virtue of this Part of this Act, disqualified from being such a 
proprietor or, as the case may be, such a teacher;

(ii) is disqualified from working with children; or10

(iii) is a prescribed person;

(b) proposed school premises are suitable for use as a school if any part of 
such premises is, by virtue of this Part of this Act, disqualified from 
being so used; and

(c) accommodation to be provided at school premises is adequate and 15

suitable if any such accommodation is, by virtue of this Part of this Act, 
disqualified from being used as such or from being used as such for 
pupils of—

(i) such number; or

(ii) such age or sex,20

for which it is proposed it be used.

(6) In this Part of this Act—

“disqualified from working with children” shall be construed in 
accordance with section 17 of the Protection of Children (Scotland) Act 
2003 (asp 5);25

“prescribed person” means—

(a) in relation to a proprietor of an independent school, a person 
falling within such class of persons as the Scottish Ministers may, 
by regulations, prescribe; and

(b) in relation to a teacher or proposed teacher in such a school, a 30

person falling within such class of persons as may be so 
prescribed; and

“proposed teacher” means a person that the proprietor of an independent 
school proposes will, on the registration of that school, be a teacher in it.

98B Refusal of application for registration: disqualifications35

(1) This section applies where the Scottish Ministers refuse an application for 
registration on the ground that they are not satisfied that—

(a) the proposed school premises are suitable for use as a school;

(b) accommodation to be provided at the proposed school premises is 
adequate and suitable, having regard to the number, ages and sex of the 40

pupils who shall be attending the school;
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(c) the proprietor of the independent school is a proper person to be the 
proprietor of such a school; or

(d) a proposed teacher in the school is a proper person to be a teacher in any 
school.

(2) Where the Scottish Ministers refuse an application for registration on the 5

ground mentioned in subsection (1)(a) above they may make an order 
disqualifying the proposed school premises or any part of them from being 
used as a school.

(3) Where the Scottish Ministers refuse an application for registration on the 
ground mentioned in subsection (1)(b) above they may make an order 10

disqualifying the accommodation from being used as such or from being used 
as such for pupils—

(a) exceeding such number; or

(b) of such age or sex,

as they may specify.15

(4) Where the Scottish Ministers refuse an application for registration on the 
ground mentioned in subsection (1)(c) above they may make an order 
disqualifying the proprietor from being the proprietor of an independent 
school.

(5) Where the Scottish Ministers refuse an application for registration on the 20

ground mentioned in subsection (1)(d) above they may make an order 
disqualifying the proposed teacher from being a teacher in any school.

98C Registration: notification and appeals

(1) The Scottish Ministers shall give notice to the persons mentioned in subsection 
(2) below of their decision on an application for registration of an independent 25

school.

(2) The persons referred to in subsection (1) above are—

(a) the proprietor;

(b) where the application for registration is refused on the ground that the 
Scottish Ministers are not satisfied that a proposed teacher in the school 30

is a proper person to be a teacher in any school, that proposed teacher; 

(c) the Registrar; and

(d) any other person or body the Scottish Ministers think fit.

(3) Where, under section 98A(3) of this Act, the Scottish Ministers grant an 
application for registration of an independent school, they shall direct the 35

Registrar to register that school.

(4) Where an order is made under section 98B(2), (3) or (4) of this Act, the 
Scottish Ministers shall, as soon as reasonably practicable after making the 
order, give notice to—

(a) the proprietor;40

(b) the Registrar; and
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(c) any other person or body the Scottish Ministers think fit,

of the order.

(5) Where an order is made under section 98B(5) of this Act, the Scottish 
Ministers shall, as soon as reasonably practicable after making the order, give 
notice to—5

(a) the proposed teacher to whom the order relates;

(b) the Registrar; and

(c) any other person or body the Scottish Ministers think fit,

of the order.

(6) The proprietor of an independent school may, before the expiry of the period of 10

28 days beginning with the day on which that proprietor is given notice under 
subsection (1) above, appeal to the sheriff principal—

(a) where the application for registration of the school is, under subsection 
(3) of section 98A of this Act, refused, against that refusal; or

(b) where such application is, under that subsection, granted and conditions 15

are, under subsection (4) of that section, imposed on the carrying on of 
the school, against the imposition of any such condition.

(7) Where an order is made under section 98B(2), (3) or (4) of this Act, the 
proprietor may, before the expiry of the period of 28 days beginning with the 
day on which that proprietor is given notice under subsection (4)(a) above, 20

appeal to the sheriff principal against the order.

(8) Where an order is made under section 98B(5) of this Act, the proposed teacher 
may, before the expiry of the period of 28 days beginning with the day on 
which that proposed teacher is given notice under subsection (5)(a) above, 
appeal to the sheriff principal against the order.25

98D Removal from register where school no longer being carried on

(1) Where the Scottish Ministers are satisfied that a registered school is no longer 
being carried on as such, they may make an order directing the Registrar to 
remove the school from the register.

(2) Where an order is made under subsection (1) above, the Scottish Ministers 30

shall, as soon as reasonably practicable after so doing, give notice to—

(a) the proprietor;

(b) the Registrar; and

(c) any other person or body the Scottish Ministers think fit,

of the order.35

(3) The Registrar may, on the application of the proprietor of a registered school, 
remove that school from the register.

(4) Where, under subsection (3) above, the Registrar removes a school from the 
register, the Registrar shall give notice to—

(a) the proprietor; and40

(b) any other person or body the Registrar thinks fit,
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of that fact.”.

5 Regulation of registered schools

(1) After section 98D of the 1980 Act (as inserted by section 4(2) of this Act) insert—

“98E Imposition, variation and revocation of conditions

(1) The Scottish Ministers may, if they are satisfied that it is necessary to prevent a 5

registered school from becoming objectionable upon any of the grounds 
mentioned in section 99(1A) of this Act—

(a) impose any condition on the carrying on of that registered school; or

(b) vary or revoke any such condition imposed by virtue of this Part of this 
Act,10

as they think fit.

(2) The Scottish Ministers may, on the application of the proprietor of a registered 
school, vary or revoke any condition imposed by virtue of this Part of this Act 
on the carrying on of that school.

(3) An application such as is mentioned in subsection (2) above shall—15

(a) be in writing; and

(b) specify the variation or revocation sought together with the reasons for 
seeking it.

(4) Where, under this section, the Scottish Ministers impose, vary, revoke or refuse 
to vary or revoke a condition on the carrying on of a registered school, they 20

shall, as soon as reasonably practicable after so doing, give notice to—

(a) the proprietor;

(b) the Registrar; and

(c) any other person or body the Scottish Ministers think fit,

of that imposition, variation, revocation or, as the case may be, refusal.25

(5) The proprietor of a registered school may, before the expiry of the period of 28 
days beginning with the day on which that proprietor is given notice under 
subsection (4)(a) above, appeal to the sheriff principal against the imposition, 
variation or, as the case may be, refusal to vary or revoke.”.

(2) In section 99 of the 1980 Act (notice of complaint)—30

(a) in subsection (1)—

(i) for the words “following grounds” substitute “grounds mentioned in 
subsection (1A) below, the Scottish Ministers shall, subject to subsection 
(1B) below, serve on the proprietor of the school a notice of complaint.

(1A) The grounds referred to in subsection (1) above are”; and35

(ii) for the words from the beginning of paragraph (d) to the end substitute—

“(d) that a condition imposed by virtue of this Part of this Act on the carrying 
on of the school is not being or has not been complied with;

(e) that any part of the school premises is, by virtue of this Part of this Act, 
disqualified from being used as a school;40
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(f) that any accommodation provided at the school premises is, by virtue of 
this Part of this Act, disqualified from being used as such or is being 
used as such for pupils of—

(i) such number; or

(ii) such age or sex,5

from which use it is so disqualified;

(g) that the proprietor of the school is—

(i) by virtue of this Part of this Act, disqualified from being the 
proprietor of an independent school;

(ii) disqualified from working with children;10

(iii) a prescribed person; or

(iv) otherwise not a proper person to be the proprietor of an 
independent school;

(h) that a teacher in the school is—

(i) by virtue of this Part of this Act, disqualified from being a teacher 15

in any school;

(ii) disqualified from working with children; 

(iii) a prescribed person; or

(iv) otherwise not a proper person to be a teacher in any school; or

(j) that the proprietor of the school has not, in relation to particulars 20

prescribed under paragraph (a) of section 98(3) of this Act—

(i) furnished information required by virtue of that paragraph; or

(ii) notified, by virtue of paragraph (b) of that subsection, a change in 
such particulars,

to the Registrar.25

(1B) The Scottish Ministers need not serve a notice of complaint under subsection 
(1) above where they are satisfied that they urgently require to make an order 
under section 100(2) of this Act.

(1C) A notice of complaint is a notice—

(a) stating the ground of the complaint together with the full particulars of 30

the matter complained of; and

(b) specifying—

(i) the measures which, in the opinion of the Scottish Ministers, are 
necessary to remedy the matter complained of; and

(ii) the period, beginning with the day on which the notice is served, 35

before the expiry of which such measures require to be taken.”; 
and

(b) for subsection (3) substitute—

“(3) The proprietor of a registered school may, before the expiry of the period 
mentioned in subsection (4) below, appeal to the sheriff principal against a 40

notice of complaint.
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(4) The period referred to in subsection (3) above is—

(a) the period of 28 days beginning with the day on which the notice of 
complaint is served; or

(b) the period specified under subsection (1C)(b)(ii) above, 

whichever is the shorter.”.5

(3) In section 100 of the 1980 Act (determination of complaints), for subsections (1) to (3) 
substitute—

“(1) This section applies—

(a) in a case where—

(i) a notice of complaint has been served under section 99(1) of this 10

Act;

(ii) no appeal under section 99(3) of this Act has been made or such an 
appeal has been made and refused;

(iii) the period specified in the notice has expired; and

(iv) the Scottish Ministers are not satisfied that the proprietor of the 15

school on whom the notice is served has taken satisfactory action 
to remedy the matter complained of;

(b) in a case where—

(i) such a notice has been served;

(ii) such an appeal has been made but not determined; and20

(iii) pending such determination, the Scottish Ministers are satisfied 
that there is a serious risk of harm to a pupil attending the school; 
or

(c) where, by virtue of section 99(1B) of this Act, no such notice has been 
served.25

(2) The Scottish Ministers may—

(a) make an order directing the Registrar to remove the school from the 
register;

(b) if satisfied that the school premises are or any part of them is unsuitable 
for use as a school, make an order disqualifying those premises or any 30

part of them from being so used;

(c) if satisfied that any accommodation provided at the school premises is 
inadequate or unsuitable, having regard to the number, ages and sex of 
the pupils attending the school, make an order disqualifying that 
accommodation from being used as such or from being used as such for 35

pupils—

(i) exceeding such number; or

(ii) of such age or sex,

as the Scottish Ministers may specify;

(d) make an order—40

(i) imposing such conditions on the carrying on of the school; or
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(ii) varying any such conditions imposed by virtue of this Part of this 
Act,

as the Scottish Ministers think fit; or

(e) if satisfied that—

(i) the proprietor is not a proper person to be the proprietor of an 5

independent school; or

(ii) a teacher in the school is not a proper person to be a teacher in any 
school,

make an order disqualifying that proprietor from being the proprietor of 
an independent school or, as the case may be, that teacher from being a 10

teacher in any school.

(3) Where the Scottish Ministers make an order under subsection (2) above, they 
shall, as soon as reasonably practicable after so doing, give notice to—

(a) the proprietor;

(b) where, under paragraph (e) of that subsection, an order is made 15

disqualifying a teacher, that teacher;

(c) the Registrar; and

(d) any other person or body the Scottish Ministers think fit,

of the order.

(3A) Subject to subsection (3C) below, the proprietor of an independent school may, 20

before the expiry of the period of 28 days beginning with the day on which that 
proprietor is given notice under subsection (3)(a) above, appeal to the sheriff 
principal against an order under subsection (2) above.

(3B) A teacher disqualified by an order under subsection (2)(e) above may, before 
the expiry of the period of 28 days beginning with the day on which that 25

teacher is given notice under subsection (3)(b) above, appeal to the sheriff 
principal against the order.

(3C) The proprietor of an independent school may not appeal against an order under 
subsection (2)(e) above disqualifying a teacher from being a teacher in any 
school.”.30

(4) In section 101 of the 1980 Act (enforcement of orders)—

(a) for subsection (1), substitute—

“(1) Any person who carries on an independent school which is not registered shall
be liable on summary conviction to a fine not exceeding level 4 on the standard 
scale or to imprisonment for a term not exceeding three months or to both such 35

fine and such imprisonment.”; and

(b) after subsection (3) insert—

“(3A) If any person who is, by virtue of this Part of this Act, disqualified from being 
a teacher in any school—

(a) endeavours to obtain a position as a teacher;40

(b) accepts such a position; or

(c) teaches,
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in any school, that person shall be liable on summary conviction to a fine not 
exceeding level 4 on the standard scale or to imprisonment for a term not 
exceeding three months or to both such fine and such imprisonment.”.

6 Appeals

(1) In section 102 of the 1980 Act (removal of disqualifications), after subsection (1) 5

insert—

“(1A) The Scottish Ministers shall, as soon as reasonably practicable after making a 
decision under subsection (1) above, give notice to—

(a) the applicant;

(b) the Registrar; and10

(c) any other person or body the Scottish Ministers think fit,

of that decision.”.

(2) For section 103 of the 1980 Act substitute—

“103 Appeals under this Part

(1) An appeal—15

(a) made under—

(i) section 98C(6) of this Act;

(ii) section 98C(7) against an order made under section 98B(2) or (3) 
of this Act;

(iii) section 98E(5) of this Act;20

(iv) section 99(3) of this Act;

(v) section 100(3A) against an order made under section 100(2)(a) to 
(d) of this Act; or

(vi) section 102(2) of this Act against a refusal to remove a 
disqualification relating to school premises or accommodation 25

provided at such premises,

shall be to the sheriff principal of the sheriffdom in which the school to 
which the appeal relates is situated; and

(b) made under—

(i) section 98C(7) against an order made under section 98B(4) of this 30

Act;

(ii) section 98C(8) of this Act;

(iii) section 100(3A) against an order made under section 100(2)(e) of 
this Act disqualifying a proprietor;

(iv) section 100(3B) of this Act; or35

(v) section 102(2) of this Act against a refusal to remove a 
disqualification relating to a proprietor or a teacher,

shall be to the sheriff principal of the sheriffdom in which the appellant 
resides or, if the appellant resides outwith Scotland, the sheriff principal 
of Lothian and Borders at Edinburgh.40
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(2) Where the sheriff principal allows an appeal under section 98C(6)(a) of this 
Act, the sheriff principal—

(a) shall make an order directing the Registrar to register the school; and

(b) may make an order imposing such conditions on the carrying on of the 
school as the sheriff principal thinks fit.5

(3) On an appeal under section 98C(6)(b) or 98E(5) of this Act, the sheriff 
principal may, whether or not the sheriff principal allows or refuses the appeal, 
make an order—

(a) imposing any condition on the carrying on of the school; or

(b) varying or revoking any such condition imposed by virtue of this Part of 10

this Act,

as the sheriff principal thinks fit.

(4) On an appeal under section 99(3) of this Act—

(a) where the sheriff principal allows the appeal, the sheriff principal shall
make an order annulling the notice of complaint; and15

(b) where the Scottish Ministers have, pending the determination of the 
appeal, made an order under section 100(2) of this Act, the sheriff 
principal may make an order—

(i) directing the Registrar to register the school;

(ii) imposing such conditions on the carrying on of the school as the 20

sheriff principal thinks fit;

(iii) varying or revoking such conditions imposed by virtue of this Part 
of this Act as the sheriff principal thinks fit; or

(iv) removing any disqualification imposed under section 100(2)(b), 
(c) or (e) of this Act.25

(5) Where, on an appeal under section 100(3A) of this Act—

(a) the sheriff principal allows the appeal, the sheriff principal may make an 
order—

(i) directing the Registrar to register the school;

(ii) imposing such conditions on the carrying on of the school as the 30

sheriff principal thinks fit;

(iii) varying or revoking such conditions imposed by virtue of this Part 
of this Act as the sheriff principal thinks fit; or

(iv) removing any disqualification imposed under section 100(2)(b), 
(c) or (e) of this Act; or35

(b) the sheriff principal refuses the appeal, the sheriff principal may make 
any order—

(i) imposing such conditions on the carrying on of the school as the 
sheriff principal thinks fit; or

(ii) varying or revoking such conditions imposed by virtue of this Part 40

of this Act as the sheriff principal thinks fit.
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(6) Where the sheriff principal allows an appeal under section 98C(7) or (8), 
100(3B) or 102(2) of this Act, the sheriff principal shall make an order 
removing the disqualification.

(7) A person to whom an order made by the sheriff principal under subsections (2) 
to (6) above relates may, before the expiry of the period of 28 days beginning 5

with the day on which the order is made, appeal on point of law only to the 
Court of Session.”.

7 Supplementary

After section 103 of the 1980 Act insert—

“103A Proprietor which is body corporate etc.10

(1) This section applies where the proprietor of an independent school is not an 
individual.

(2) Any power in this Part of this Act, by virtue of which the Scottish Ministers 
may disqualify the proprietor of an independent school from being the 
proprietor of such a school, includes power to so disqualify a relevant person.15

(3) For the purposes of any provision in this Part of this Act relating to the 
disqualification of the proprietor of an independent school from being the 
proprietor of such a school, the proprietor shall be so disqualified if a relevant 
person is so disqualified.

(4) Any reference in this Part of this Act to the disqualification of the proprietor of 20

an independent school from working with children shall be construed as a 
reference to any relevant person’s being so disqualified.

(5) Any reference in this Part of this Act to the proprietor of an independent 
school’s being (or not being) a proper person to be the proprietor of such a 
school shall be construed as including a reference to any relevant person’s 25

being (or not being) such a proper person.

(6) In this section, “relevant person”, in relation to the proprietor of an 
independent school, means—

(a) in the case of such a proprietor which is a body corporate, any person 
who—30

(i) is a director, manager or secretary of the body corporate; or

(ii) purports to act in any such capacity;

(b) in the case of such a proprietor which is a Scottish partnership, any 
person who—

(i) is a partner; or35

(ii) purports to act in that capacity; and

(c) in the case of such a proprietor which is an unincorporated association 
other than a Scottish partnership, any person who—

(i) is concerned in the management or control of the association; or

(ii) purports to act in the capacity of a person so concerned.40
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103B Date of registration or removal from register

(1) Where, under section 98A(3) of this Act, the Scottish Ministers grant an 
application for registration of an independent school, the registration of that 
school shall, unless the Scottish Ministers otherwise direct, have effect from 
the beginning of the day on which the proprietor is, under section 98C(1) of 5

this Act, given notice of the grant of the application.

(2) Where, under section 103(2)(a), (4)(b)(i) or (5)(a)(i) of this Act, the sheriff 
principal makes an order directing the Registrar to register an independent 
school, the registration of that school shall, unless the sheriff principal 
otherwise directs, have effect from the beginning of the day on which such an 10

order is made.

(3) Where, under section 98D(3) of this Act, the Registrar removes a registered 
school from the register, that removal shall have effect from the beginning of 
the day following the day on which notice under section 98D(4) of this Act is 
given.15

(4) Where, under section 98D(1) or 100(2)(a) of this Act, the Scottish Ministers 
make an order directing the Registrar to remove an independent school from 
the register that removal shall, unless the Scottish Ministers otherwise direct, 
have effect from the beginning of the day following the day on which the order 
is made.”.20

PART 3

GENERAL

8 Minor and consequential amendments and repeals

(1) Schedule 1 to this Act, which contains minor amendments and amendments 
consequential on the provisions of this Act, has effect.25

(2) The enactments mentioned in schedule 2 to this Act are repealed to the extent mentioned 
in the second column of that schedule.

9 Short title and commencement

(1) This Act may be cited as the School Education (Ministerial Powers and Independent 
Schools) (Scotland) Act 2004.30

(2) This Act (except this section) comes into force on such day as the Scottish Ministers 
may by order made by statutory instrument appoint; and different days may be so 
appointed for different provisions and for different purposes.

(3) An order under subsection (2) above may include such transitional provisions and 
savings as the Scottish Ministers think fit.35
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SCHEDULE 1
(introduced by section 8(1))

MINOR AND CONSEQUENTIAL AMENDMENTS

Education (Scotland) Act 1980 (c.44)

1 (1) The 1980 Act is amended as follows.5

(2) In section 98(3)(a) (power to prescribe particulars, information as to which shall be 
furnished to the Registrar by the proprietors of independent schools), for the word 
“independent” substitute “registered”.

(3) In section 99(2) (service of copy notice of complaint on teacher)—

(a) for the words from “person”, where it first occurs, to “school”, where it second 10

occurs,  substitute “teacher in the school is—

(a) disqualified as mentioned in sub-paragraph (i) or (ii) of subsection 
(1A)(h) above;

(b) a prescribed person; or

(c) otherwise not a proper person to be a teacher in any school,”; and15

(b) for the word “person”, where it third occurs, substitute “teacher”.

(4) In section 100(4) (disqualification from being proprietor of independent school to be 
disqualification from being teacher and vice versa), for the words “by an Independent 
Schools Tribunal or by the Secretary of State” substitute “under this Part of this Act”.

(5) In section 101 (enforcement of orders)—20

(a) in subsection (2), for the words “any premises for purposes for which they are” 
substitute—

“(a) school premises which are or any part of such premises which is; or

(b) any accommodation provided at such premises which is,”; and

(b) in subsection (4), for the words from “disqualified”, where it first occurs, to 25

“1944” substitute “subject to or deemed to be subject to a direction given under 
section 142 of the Education Act 2002 (c.32) shall be deemed to be disqualified”.

(6) In section 102(2) (appeal against refusal to remove disqualification), for the words from 
“within” to the end substitute “before the expiry of the period of 28 days beginning with 
the day on which the applicant is given notice under subsection (1A)(a) above, appeal to 30

the sheriff principal against that refusal.”.

(6A) In section 133 (regulations)—

(a) in subsection (2), for the words “and (2B)” substitute “to (2C)”; and

(b) after subsection (2B), insert—

“(2C) Subsection (2) above shall not apply to any regulations under section 98A(6) of 35

this Act defining “prescribed person”; and no such regulations shall be made
unless—

(a) the Scottish Ministers have consulted such persons as they think fit on a 
draft of the statutory instrument containing the regulations; and
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(b) such a draft has been laid before, and approved by resolution of, the 
Scottish Parliament.”.

(7) In section 135(1) (interpretation)—

(a) after the definition of “dental treatment”, insert— 

““disqualified from working with children” has the meaning given by 5

section 98A(6) of this Act;”;

(b) after the definition of “enactment”, insert—

““enforcement direction” means a direction under section 66D(1) of this 
Act;”;

(c) after the definition of “placing request”, insert—10

““preliminary notice” means a notice under section 66C(1) of this Act;”; 
and

(d) in the definition of “registered school”, for the words “the registration of which” 
substitute “which is registered”.

Standards in Scotland’s Schools etc. Act 2000 (asp 6)15

2 In section 58(1) of the 2000 Act (interpretation)—

(a) after the definition of “annual statement of educational improvement objectives”, 
insert—

““enforcement direction” means a direction under section 10C(1) of this 
Act;”; and20

(b) after the definition of “national priorities in education”, insert—

““preliminary notice” means a notice under section 10B(1) of this Act;”.

SCHEDULE 2
(introduced by section 8(2))

REPEALS25

Enactment Extent of repeal

30

35

Education (Scotland) Act 1980 
(c.44)

In section 98, in subsection (1), the words from 
“and”, where it second occurs, to the end; 
subsections (1A) and (3)(c).

In section 99(1), the words “or provisionally 
registered”.

In section 101, in subsection (3), the words from 
“or”, where it first occurs, to “school” where it 
second occurs and the words “or from being so 
employed”; in subsection (4), the words “shall be 
deemed to be so disqualified”.

In section 102(1), the words “Part V of the Act of 
1946, Part V of the Act of 1962 or”.
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Enactment Extent of repeal

5

Standards in Scotland’s Schools etc. 
Act 2000 (asp 6)

Scottish Public Services 
Ombudsman Act 2002 (asp 11)

In section 135(1), the definition of “provisionally 
registered school”; in the definition of “registered 
school” the words “is final”.

Schedule 2.

Section 24(1)(a) and (2). 

In schedule 3, paragraph 2.
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